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doi: https://doi.org/10.12681/cjp.36208

War Ethics and War Morality: An
Introduction

Jovan Babié
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ORCID iD: https://orcid.org/0000-0002-759 1-4902

Abstract

War ethics might sound as impossible combination of words — how justify what seems to
be unjustifiable? War is prima facie unjustifiable. However, wars are a fact of human reality,
and those among us who are unfortunate to live in times of war — in a way it is all of us —
would know that the reality is not just a possibility, that prima facie designation does not help
in answering what must be done, that unjustifiability does not imply impossibility. We must
understand to be able to explain, and to explain to have a valid evaluation, especially when
what is happening is important and with far-reaching consequences. Wars are such phenomena.
We live amid such phenomena, and we need to understand not only their tragic and often
cataclysmic nature, but also their meaning, their structure and logic of their functioning. We
should understand that war is not something that happens only to others, nor that it is the
matter of the past. In the present volume we have thirty-three essays examining war from many
angles, sometimes from the opposite standpoints, exploring some of the most intriguing issues
of warfare in times characterized by radical changes in the world in turmoil. The contributions
in present volume give an overview of the world’s thinking about war. The volume is certainly
incomplete and unfinished, but it gives a lot of thought-provoking incentives to think about the
most important aspects of warfare and its broad phenomenology.

Keywords: war; peace; ethics of war; just war theory (JWT); violence; justice; military ethics

alking about war has always been a sensitive thing. It is under-
standable. For those among us who were unfortunate, or just
unlucky, to experience it, it is often perceived as cataclysmic, as
something coming in a sudden and unexpected way by erupting from the
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darkness of possibilities waiting patiently to show the irresistible power
of shortcuts. But wars, being a matter of, in principle free, decision-mak-
ing, are not unexpected surprises (in the sense in which other cataclysms,
like earthquakes, arguably are). Those who decide to enter shortcuts be-
lieve that they are good paths (“just,” “profitable,” etc.), or, otherwise,
that there are no other paths ahead. Both sides — as the war must have
two sides — would prefer to avoid it: attackers would like the prospect
of the attacked surrendering, and attacked certainly would prefer not to
be attacked. But after starting a war (one side by attacking, the other by
resisting) both sides see very vividly that they cannot just stop, which
is one of the most basic features of war: irreversibility. Irreversibility is
one of those essential features of war that are sometimes overlooked or
neglected.

There are other such features. The one intimately connected with
irreversibility is perhaps even more definitional: it is temporariness. Wars
should end, they are not conceived as permanent states of human affairs.
It is different with peace. Peace exists and functions under just opposite
terms: as if it will be the same for ever, sub specie aeternitatis. So, as
Clausewitz, and Cheyney Ryan in this volume following Clausewitz, say,
“the most important question” to be answered when we talk about war
is “what is meant by war.”" What is war?, and What is peace?

The third among the very basic essential features of war is its unpre-
dictability. This is particularly important, as it implies some of the very
basic tenets of war: cardinal lack of control of the future time, consti-
tutive character of victory which has a logical property of consent, nec-
essary acceptance of the possibility of defeat, the normative necessity
of honourable defeat (and valid capitulation), the possibility of ending
of war not merely as a truce (containing the germ of future war) but as
a real peace, the obligation to respect enemies (not treat them as crimi-
nals), etc. The importance of unpredictability, as an essential parameter
of war is huge. It implies normative necessity to distinguish soldiers from
police persons, and asymmetry between armies and police force. The
very presence of this parameter as a reality implies a conclusion, present
in some of the papers in this volume (Psarros, Ryan) that war cannot be
outlawed (at least not until a world government has been established,
which might prove to be impossible).

Another among the essential features of war is suspension of the
way laws function, implying real suspension of many of them, along sus-

' Carl von Clausewitz, On War, eds. and trans. Michael Howard and Peter Paret (Princeton, NJ:
Princeton University Press, 1989), 75. Cf. Cheyney Ryan, “Killing and Dying for Public Rela-
tions,” Conatus — Journal of Philosophy 8, no. 2 (2023): 524ff.

[12]
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pension of the obviousness that established expectations and other so-
cial rules have in the way how they function before (and after) the war.

However, relying on lists in a process of defining some social events
or processes is, as some of the authors in this volume indicate, risky and
epistemologically dangerous (we may say the same for analogies, how-
ever they might be compellingly plausible and attractive). So, it would be
better to offer some “real” definition in answering the questions “What
is meant by war?” or, simplified and substantivized, “What is war?” (In
elaboration of the answer, we will encounter the question “What is
peace?” as completing the picture.) The one | think might work is what |
call ultraminimal definition of war: War is a kind of conflict which cannot
be resolved by any other (i.e., peaceful) means, but at the same time there
is a mutual understanding that the conflict must not remain unresolved.

Put this way, it seems, and it is, a surrender of the intersubjectivity
based in reason and its universality, which should give a way to resolve
all conflicts in a reasonable, i. e. peaceful, way (as all decisions, including
those which produce conflicts, are reason-based, and should be solvable
on that basis). However, reason has a very interesting ingredient which
might be the answer to why it is not so. That ingredient is cunningness.
Thomas Hobbes says? that even the weakest and most stupid may kill the
strongest and smartest, by using the instrument of cunningness, which is
an essential and inalienable, constitutive, part of the capacity of reason.
If my intuition here is right this shows that reason is not securing, at least
not necessarily, a possibility of peaceful resolution of conflicts, opening
room for going around the, per hypothesis, universal requirements of in-
tersubjectivity as the base for impartiality, reciprocity, and general rec-
ognition of all by all, i. e. that there are conflicts that cannot be solved
by reasonable, i. e. peaceful means. This implies a need to determine and
define “peaceful” and “peace.”

Peace, which is supposed to be permanent, is offering maximal pos-
sible control of the future time by giving guaranties for good prospects
in our setting goals, planning and deciding by firm validity of established
and accepted social rules (laws, customs, established expectations, rec-
ognized virtues and vices). Total predictability still will not attain, but the
most important and most difficult part of unpredictability, one based on
impossibility to know in advance what others (and what ourselves) will de-
cide in future should be constrained and put under adequate control. The
ultraminimal definition of peace then would be: Peace is accepted specific
articulation of the distribution of social power in a particular society.

2 Thomas Hobbes, Leviathan, ed. Richard Tuck. (Cambridge and New York: Cambridge Univer-
sity Press, 1996), xiii, 1-2.

[13]
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The minimality of these definitions are clearly at odds with nowadays
prevailing and accepted way of theorizing about war, which is character-
ized by certain maximalism. Peace is not taken to be what the wars are
about; the final justification of war is justice. Peace is allowed as valid no-
tion but only as “just peace,” which should not be just what is accepted by
the actual persons and does not allow real and substantial compromises.
Both now widely accepted theories, Doctrine of Double Effect, and Just
War Theory, seemingly corroborate our striving for perfection and justice
in principle independently of existing interests of real people whose lives
are at stake. This is far from any minimalism and makes ending wars (and
sometimes starting them) much more difficult, costly and tragic than it
is necessary. Moreover, it seems to me that such approach prevents us
from understanding the deeper logic of human agency and the need for
coordination and cooperation in human world, sometimes as if the future
is strongly determined by what in the past had been determined as proper
and right. A big intellectual effort has been put in elaboration of these
issues in many of the contributions in this volume. | think that some of the
findings are very illuminating and illustrative, showing that the discussion
of Just War Theory came in a new and critical phase. We may hope that the
outcome will be theoretically solid and practically relevant.

Another matter in which a big effort has been invested is the exam-
ination of the role and prospects of new technologies, which indicate a
shift in paradigm and a turning point in way of our established beliefs and
attitudes. Some of the problems there are independent from technology,
for example the issue of naming new evils with old names (and a price
the world is paying for that), but many others are showing a real newness
working productively in construing a new world. Many of the contribu-
tions in this volume go deep into this matter. The problem is cardinal, but
we are not certain what it consists in. Should we devise new storytellers,
who would tell us what they are, as Henrik Syse and Martin Cook suggest?
Should we just condemn what we do not know, or not recognize? Does it
really change the paradigm of warfare, opening room for its being more
like pest control, or hunting, does it dehumanize war and destroy the in-
timacy of battles, or the opposite, opens bright perspectives for “saving
lives”? Or we should just wait and see what will come, with our only in part
defined insights in what is coming? Whatever the case may be it is not only
interesting but also highly important matter to think about.

”.

Each paper contained in this volume is, | assume, a kind of work in
progress and might become a bigger study or a book, and each refers

[14]
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to some important aspect of the phenomenon of warfare. The phe-
nomenon is vast and complex, so the papers are diverse and very dif-
ferent from each other. Still, | believe that they might be perceived
as an overview of the world’s thinking about war. Certainly, there are
missing parts, and also parts not covered properly. However, the “jour-
nal production” is, in its nature, a work-in-progress, an incomplete and
unfinished endeavour. The final production in this business are books.
| believe that some of these texts will find their place in some books
or become books. Some will evolve into or lead to new articles. All of
them are good seed for further thinking. Certainly, war will not stop to
be the inspiration for thinking and writing by those puzzled by its ev-
er-new forms, but above all by the fact that it comes again and again,
always producing new horrors and perplexities, and also new, some-
times hard to grasp, misunderstandings.

The papers are diverse. When Evangelos Protopapadakis asked me
to order them in alphabetical order | was at the same time thankful and
puzzled. Puzzled because the alphabetical order is messy and dishevelled,
jumping from one topic to the order without logical, or expected, flow of
content. Thankful because it wouldn’t be easy to group them in suitable
(and in principle “equal”) sections. The papers are too diverse. A project
intended to produce a coherent whole would be much more demanding, in
time and other resources, and certainly would have much stricter require-
ments regarding the content, But the intellectual freedom and option to
write just about what is for the author most important and urgent would
be to some extent lost. The price is an apparent disorder, quite in line with
other defects, the absence of systematicity and the incompleteness. Some
problems here are absent, or only mentioned in passing. On the other side
there are not many that overlap. So, alphabetical order has its benefits.
The titles of the articles are clear enough to steer readers through the con-
tent. The content is highly relevant, timely, plausible, enticing, challeng-
ing, provocative, exciting even. We may hope that it will be productive
too, in good discussions which should follow.

*kk

In his short but succinct and concise article, Nigel Biggar examines our
encounter with new technologies and the question of how this might fit
into the value system accepted in today’s warfare. Despite being short, his
text is complex and rich. Biggar succeeds in what seems impossible — to
show how new reality is a continuation of the same old one, keeping all
the virtues present in the past, sometimes in new, more precise, shape. New

[15]
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technologies come in two kinds and bring two?® important outcomes. First,
enhancement in techniques of searching (and hiding) on an unprecedented
scale. Second, and this is bringing a real issue of concern, delegation of de-
cision-making power to machines, by making them able to choose not only
a specific target (according to a specific description) but also to decide to
act without any further authorization (something that not only command-
ers but also regular soldiers are supposed to do in real battle situations, in
a moment when the decision has to be made). In his description he doesn’t
skip other properties that autonomous machines (i. e. autonomous, not
automatic weaponry) have to have to be able to perform their tasks: ca-
pacity to learn from mistakes (. e., detecting mistakes as mistakes!) and
improve initial choices.* Is this replacement possible and feasible?

Both these kinds of artificial intelligence raise problems, not only
the second one. The first one (enhanced ability to identify and pursue
targets), less in the focus of attention, is also very important as it pro-
duces (possibly important and far-reaching) changes in the very paradigm
of warfare. It is interesting that this change is perceived in two cardinally
different ways. Some take it as a progress (not only because of the ratio
of costs but also in ratio of death and damage), while others take it as
a dehumanizing process that implies a mechanical and impersonal, indif-
ferent, engagement destroying the base for attributability of responsi-
bility for what we do. According to the second approach something has
been lost there, some virtues that Biggar briefly but convincingly anal-
yses in his article one by one — courage, honour, loyalty, mercy. Biggar
adds another one, which might refer to something that might, among
other things, go unnoticed: “a certain kind of callousness”* (the lack of
which might make humans spoiled and disposed to corruption?). Biggar
explores some implications of the new technology in this respect, ques-
tions if it changes the nature of war, and concludes that it does not. But
he, as some others in this volume, allows the appearance of new virtues:
“While the traditional virtues will still be required of military personnel
performing traditional roles, there may be novel roles that require a dif-
ferent set of virtues.”®

Autonomy is more problematic. According to Biggar “[alautonomy
comes in degrees, and is never absolute.”’” Also, as some others in this

3 Nigel Biggar, “An Ethic of Military Uses of Artificial Intelligence: Sustaining Virtue, Granting
Autonomy, and Calibrating Risk,” Conatus — Journal of Philosophy 8, no. 2 (2023): 68.

4 Ibid.
> Ibid.
¢ Ibid., 71.
7 Ibid., 72.

[16]
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volume (Henrik Syse, for example), Biggar does not believe in total au-
tonomy and full moral equality of machines:

morally speaking, one should never permit a weapons sys-
tem to be fully autonomous in the sense that it can make the
decision to strike on its own and without suffering interfer-
ence from a human supervisor.?

*k%k

In his rich and insightful article,” George Boutlas examines one of the
most intriguing and important matters in modern moral and legal histo-
ry, the question of obeying illegal and immoral orders. Boutlas’ analysis
is superb. He starts from historical exegesis (not so old, less than a cen-

tury).

In June of 1945, the International Military Tribunal (ITM)
formed in London, faced the problem of a non-yet existing
legal armor for the Nazi crimes. Two new rules were wide-
ly accepted there. First, a new category of war crimes, the
“crimes against humanity” was legally defined. Second, the
ex-ante rejection of the defense line “I was following or-
ders” or Fiihrerprinzip (the principle of the duty to obey every
order given by the military leader).™

After a short but very precisely articulated analysis of historical context
Boutlas proceeds with a wider philosophical exploring of conscientious
objection in war ethics and the International Law on Human Rights that
supports it."" All the time Boutlas combines philosophical (ethical) and
legal approaches, relying on Kant and Rawls.

An important part of Boutlas’ article is devoted to the issue of the
“tension between justice and peace in the context of war ethics.”' Jus-
tice, which is past-oriented may come in conflict with the prospect of
peace, which requires acceptance of (from the viewpoint of justice) “im-
perfect” solutions, negotiations, reconciliation, forgiveness, tolerance.
Indeed, there are many hard to accept tenets for vindictive justice orient-

8 Ibid., 74.

? George Boutlas, “Fuhrerprinzip or ‘I Was Following Orders’ in Jus in Bello Era,” Conatus —
Journal of Philosophy 8, no. 2 (2023): 77-93.

° |bid., abstract.
" |bid.
2 |bid., 88.

[17]
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ed more to revenge (and enjoying in blaming) than to negotiations and
reconciliation.

In a fine historical exposition Boutlas gives a sketch of an argument
on why ius in bello should be distinguished from ius ad bellum, and why it
requires acceptance independently of the strength of urge to fight for what
is felt as important enough and right to fight for. There is a need to alleviate
not only the vindictive anger but also the risks of disproportional destruction
and danger of unnecessary irreversible developments which might fight back
in unpredictable way (in near or far future). Total annihilation of the enemy
is not the best result, and in the long run it might prove not be a victory
at all. Boutlas relies on Vitoria and Hugo Grotius: “Natural law somehow
[italics J. B.] tells us what is right according to justice while at the same time
[italics J. B.] prescribes the pursue of peace by agreements.”™ “The equality
of combatants is a step in this direction of agreement even if only the one
side is right,”™ so “we must consider both sides (right or wrong) equally
morally responsible for atrocities and so equally obliged to object in crim-
inal orders.”™ There are two levels or strata of responsibility there, one for
the justness or wrongness of making decisions leading to war (instead of
continuing to try to avoid it, and abjure from attack or capitulate), the other,
utterly different, for how the participants, combatants and others, act and
where their responsibility lies in. What they do cannot be evaluated only on
the basis of the contribution to the success of war efforts (victory or avoid-
ance of defeat) but also from many other angles (as heroic, tragic, absurd,
wrong, impermissible, etc.), among which the moral angle is the most import-
ant. Responsibility for “atrocities,” or crimes, was established independently
of responsibility to accept futile and hopeless defense, for example, or for
“aggression” for that matter. Therefore “all the soldiers [are] morally re-
sponsible for objecting criminal orders even if they are fighting on the right
side of the war.”™ Boutlas concludes:

In seeking peace instead of justice which seems unattainable
in the extremely complex and usually irrational environment
of a war blast, jus in bello principles attempt to regulate the
chaos, eliminate the slaughter, and keep the hope of peace
alive. Peace is also justice’s demand."”

3 Ibid., 89.
* Ibid.
' Ibid.
'€ Ibid.
7 Ibid., 91.
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*k*k

Are military medical practitioners soldiers or not? It is the issue provoc-
atively dealt by Lu-Vada Dunford in her contribution.’ The starting di-
lemma is if the ultimate objective of military physicians is to win battles
against the enemies of their state, so military surgeons should follow
their superior’s orders." She describes a case from Iraq where two wound-
ed combatants arrive to the hospital, the enemy first, the compatriot lat-
er, but the military surgeon was ordered not to operate the enemy and
take the compatriot first. This is obviously a case where two, presumably
opposite duties, are in clear conflict. Taking aside the issue of how a
Canadian is “defending his state” in Iraq and how an Iraqi soldier, being
in his own country, is performing aggression on Canada at that distance,
the problem at stake is real: what a military surgeon — a “physician-com-
batant” — should do: to obey the order of their superior or follow med-
ical norm (even if it was not “required under Geneva Convention to give
medical attention impartially”?°) and refuse to put down one patient to
be able to put on the operation table another one?' (in the case described
the time is precious and it is not possible for both to survive without
the necessary operation on time)? The dilemma is real, it is ethical and
not political, and a cardinal one. Dunford develops the argumentation in
minute details (possible commensurability of two rivaling and conflicting
duties, “physician first, soldier second,” “soldier first, physician second,”
“medicine as a weapon,” and other strategies), and covers a significant
literature of the topic. The analysis is very interesting. For example, if
military requirement is stronger and final, as the author’s conclusion sug-
gests (the dual-loyalty dilemma is deemed a non-issue??), that would be
contradictory to revisionist interpretations of Just War Theory that ius in
bello determines the status of ius ad bellum. Another interesting aspect is
(expected?) reciprocity: does it mean that it is expected that all (i. e. the
adversaries) would accept such a norm? Another one is special and terri-
torial: does it matter where (or “when where”) this is happening? Finally,

18 Lu-Vada Dunford, “Doctors with Borders,” Conatus — Journal of Philosophy 8, no. 2 (2023):
95-128.

' |bid., abstract.
20 |bid.

21 |t seems that this surpasses the issue of partiality, as the example describes more than mere
discrimination. It would be different if it was a matter of mere choice between two patients
coming to operational room at the same time (and applying then some rule of selection that
is not impartial).

2 |bid., 97ff, 109f.
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if the duty of military physicians is helping in military efforts, would that
imply that only heavily wounded enemies should be treated and those
who may recover and return into the battle, should be simply killed (or
healed less than is needed for recovery)? Some of these questions sound
rude, but not as rude as wars usually are.

*k*k

In their strange but impressive, thought-provoking, and well-written con-
tribution?® Purissima Emelda Egbekpalu, Paschal Onyi Oguno, and Prince-
will lheanyi Alozie, discuss what they take to be the primordial conditio
humane: “maintenance of self in existence guided by a natural instinct
for survival”® as “a struggle for survival [...] that entails overcoming
conflicts and adversities of life.”* “Human beings are by nature violent
and are ever combat-ready. This is based on what may be considered as
‘the will to live’ (conatus).”?¢ “[W]ar can be considered as having a genet-
ic foundation.”?’ Everything is in the process of permanent change, and
“the universe is naturally considered an arena of conflicts.”?

Peace is mentioned in the following way: “humans engage them-
selves in conflicts [...] not necessarily to bring peace, but to survive and
maintain themselves in existence.”?’ Although it is true that defence can-
not be effective unless becoming counterattack, it seems that here there
is no room for distinguishing (self)defence from attack. (The other two
possible strategies of defence, running away and hiding, might be taken
as subsidiary to the prospect of facing a necessity to attack at some
point). The possibility to formulate “peace” as a compromise of a kind, a
modus vivendi, does not fit well here, as the latent possibility to attack is
patiently waiting the opportunity. So, it seems that any peace must be a
kind of truce, although it is not clear if it is valid also within a state and
not only on international level* (if the concept of universal law, secured

2 Purissima Emelda Egbekpalu, Paschal Onyi Oguno, and Princewill Iheanyi Alozie, “Dialectics
of War as a Natural Phenomenon: Existential Perspective,” Conatus — Journal of Philosophy 8,
no. 2 (2023): 129-145.

24 |bid., abstract.
% |bid.

2 |bid., 141.

27 |bid., abstract.
28 |bid.

2 |bid.

30 Cf. Jovan Babic, “The Structure of Peace,” in World Governance: Do We Need It, Is It Possi-
ble, What Could It (All) Mean?, eds. Jovan Babic and Petar Bojanic, 202-216 (Newcastle upon
Tyne: Cambridge Scholars Publishing, 2013).
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by world government, is even conceivable). The attack has not only “on-
tological,” but also normative primacy.

In the course of their text the authors offer an array of arguments
corroborating this position, from the Heraclitean wévta get, and from
Darwin to Malthus, Nietzsche, Hegel, and Marx. In a way it is an excel-
lent intellectual exercise on the issue of conflict and the place of life in
its context, and the authors go through nuanced and challenging philo-
sophical decomposition of many basic notions we use in everyday com-
mon speech, it seems at the cost of cardinal reductions, but with such a
provocative strength worth of placing discussion.

*k*k

Criticism of the just war theory takes many forms, sometimes very much
different from each other. The one we find in a strong wording of Andrea
Ellner’s piece of work,*" is especially interesting. It is not a search for
weaknesses neither of the notion of justice nor it’s role and function in
justifying wars (i. e., as designating them as “just” or “unjust”), but con-
trasting another notion with “justice.” It might not be obvious, or even
visible at first, but the notion of “care” (in the most basic sense of being
interested in the reality of what is important and what we care about) is
stronger regarding what we can designate as the final justifiable purpose
of our encounters with catastrophes, war being one of them: it is the
life. If we look carefully enough, we might see that at the bottom life is
always the final designator in any justification of war, even in revenge or
hate. It’s always life what it’s about. Andea Ellner very skilfully moves
with this thesis through the meanders between pacifism (seemingly car-
ing for life, but actually only for a particular specific way of proper such
care)® and what she names “nonviolent conflict.”3® Her conclusion is
that all the affirmative attitudes contained in pacifism and nonviolent
conflict are “complementary [...] to living with the possibilities and trag-
edies of human condition,” adding that this approach “is grounded in
feminist theory and methodology and their connections with Galtung’s
models of violence and peace.”** Her reasoning is more than convincing:

Care must be oriented towards the future and growth. Just
War Theory is reactive to the existence of an aggressor and

31 Andrea Ellner, “Ethics of Conflict, Violence and Peace — Just War and a Feminist Ethic of
Care,” Conatus — Journal of Philosophy 8, no. 2 (2023): 147-173.

32 Cf. my article, “Pacifism and Moral Integrity,” Philosophia 41 (2013): 1007-1016.
33 Ellner, 148.
* |bid., abstract.

[21]



JOVAN BABIC WAR ETHICS AND WAR MORALITY: AN INTRODUCTION

their act of aggression, and the peace it enables in principle
is defined by the return to an absence of war, negative peace
[italics J. B.]. An ethic of care confronts the ethic of justice
of war with a radically different perspective with its starting
point of life. With its proactive perspective, it holds up the
mirror to Just War Theory and forces the view upon breaking
thought the cycles of violence by building social orders at
local, regional, and global levels that enable human endeav-
our thus creating positive peace.®

This is strong without entering in deep darkness of JWT (as Stanar and,
in a way, Kashnikov and Glaser, do in their contributions): it is not to
be expected that negative peace would permanently remove the causes
of a war. On the contrary, being vindictive and punitive towards (by
assumption weaker) states and other collective entities, JWT would
more probably just contain those causes for some future chance to
erupt. Here we can go even further and say that the JWT very often
makes impossible or prevents the ending of war, while the ethics of
care, allowing or even demanding reconciliation, fares much better in
this respect.

*kk

Paul Ertl, with a view on Ukrainian war and Russia’s engagement in it,
exposes what he finds to be the most distinct features of social change
and progress, dissecting the pulsing of the dialectics between negative
and positive impulses in society and history.>¢ He discusses the role of vi-
olence in the dynamics of social processes, analysing some implications
of how functions what he designates as “Gewalt,”?” which is different
from the English term “violence,” and its relation to notions like “force,”
“power,” “strength,” “energy,” and “control,” leaning on the work of
Benjamin,*® Baudrillard, and others. The role of power, either as force
or violence, is subtle and dynamic (we may recall the Kantian claim that
wars promote progress in human history by dispersing populace in less
hospitable but otherwise rich and vast areas of the globe, enabling ac-
cess to resources there). Ertl’s conclusion might be:

* |bid., 170.

3¢ Paul Ertl, “Progressus as an Explanatory Model: An Anthropological Principle Illustrated by
the Russia-Ukraine War,” Conatus — Journal of Philosophy 8, no. 2 (2023): 175-194.

¥ |bid., 188ff.
* |bid., 181-184.
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The threat, manifestation and utilization of violence is
thus inherent in all individuals and societies. It is not
only fundamentally present but must also be applicable
and evolvable if society is to be developed and made
permanent.>’

*k*k

The contribution of Anthony Udoka Ezebuiro, Emeka Simon Ejim, and
Innocent Anthony Uke provides a different perspective in talking of
war.“ It is precious in its own way. The perspective from which all other
papers in this volume have been written is western in a rather narrow
sense; it is not “occidental” as there is no Islamic perspective (we may
say that Islam, as monotheistic religion belongs more to the “Occi-
dent” than to “Orient”) and other “eastern” or “southern” perspec-
tives, so it would perhaps be more precise to say that the volume has a
“European” perspective. To that extent it is a kind of privilege to have
a text written from an African perspective. This perspective certainly
deserves to be a part of the ethical discussions of war, especially as it
can contain fundamentally different perceptions of what it is and how
it should be articulated and regulated. The African approach is commu-
nitarian and holistic, as it is visible in ubuntu and other norms determin-
ing the way of life including warfare. “Determining force or reason to
go into war”*! is the community. Community is prior to other factors
in evaluation. This has many interesting, important, far-reaching impli-
cations which might produce all kinds of misunderstanding. In the Euro-
pean rationalistic approach responsibility is located in the individuals,
but in a worldview in which without family there are no persons and
without society no families, many of our default terms and assumed
notions may change their plausibility (for example child soldiering, if
they defend their families, or the environment of their particular life,
or just follow their cultural pattern). The whole realm of jus in bello, in
its varied possible articulation, belongs to this area. There is obviously
a proper, morally urgent even, need for a deeper discussion of many of
those tenets that in the West are taken for granted, while they are not
so convincing elsewhere and for others.

% |bid., 188.

40 Anthony Udoka Ezebuiro, Emeka Simon Ejim, and Innocent Anthony Uke, “Just War Deter-
mination thoughout Human Acts Valuation: An Igbo-African Experience,” Conatus — Journal of
Philosophy 8, no. 2 (2023): 195-215.

41 Ibid.
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*kk

Joshua Hall in his scholarly contribution offers an elaborated critique of
using drones in warfare.* He has two main argumentation lines (based
in analyses of what he calls “premises,” “Premise 1,” and “Premise 2”),
trying to show that drones are not justified, neither from utilitarian nor
deontological viewpoints. His conclusions are opposite to those present
in some other contributions in the volume, for example Nigel Biggar’s;
this iss interesting, as they use similar descriptions of pretty much same
phenomena. Along his exposition he occasionally refers to proposals to
ban the usage of drones in war echoing “Harry Van der Linden’s call for
an international treaty banning all weaponized UAV [uninhabited aerial
vehicles].”#

It should be said that Hall gives his argumentation within the frame-
work of JWT. The two premises refer to two tenets of JWT, propor-
tionality and moral equivalency of combatants. The first premise offers
a utilitarian argumentation against drones, while the second premise is
based on deontological type of argumentation. His argumentation is
deep and invites for further examination, even if that is not visible at first;
for example, the racial and cultural arguments he more touches than
elaborates are worth to be explored in more details. But the main direc-
tion of his thought is “ontological” — can drones have the status and
stature to be acceptable rivals and adversaries? That would imply giving
drones something they perhaps do not, or even cannot,* have, the moral
and social equality needed for taking them as liable to responsibility. “If
warfare between the drone and human combatants were just, then the
drones would have to be equivalent in moral status to the humans.”*
Hall is determined: “but this is not the case.”* So, it is just a rhetorical
question when Hall asks: “can drones be meaningfully understood as
fighting for ‘their’ state’s future [if a state does not ‘belong’ to them in
the first placel? The answer is obviously ‘no.””#

42 Joshua M. Hall, “Just War contra Drone Warfare,” Conatus — Journal of Philosophy 8, no. 2
(2023): 217-239.

43 |bid., abstract.

4 Compare Henrik Syse and Martin L. Cook, “Robotic Virtue, Military Ethics Education, and
the Need for Proper Storytellers,” Conatus — Journal of Philosophy 8, no. 2 (2023): 667-680.

4 Hall, 219.
4 |bid.

47 This is complex. When Syse and Cook say that “The machines themselves will never possess
those virtues in any real, conscious sense” [in this volume, 678] the status of “never” is dubi-
ous, and obviously depend on the (semantically) arbitrary description of what are “the virtues.”
For example, is it impossible to expect that captured drones refuse to be used by “enemies” —
beyond being programmed so, i. e. with an uncertainty regarding what they will “do” (assuming
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Another interesting and important point. Hall says that “[w]ar has
lost all features of the classical dual situation here and has approached,
to put it cynically, certain forms of pest control.” This is interesting in
more than one way. First, explanation of wars as (collective) duels may
imply losing their political side (which might be the most important
one).*8 But, on the other side losing all such characteristic (as essential
feature of wars, not their raison d’étre) might really lead to a kind of
perverse shift in their structure — by changing them into tools for such
practices as the one Hall mentions here, pest control, or a kind of hunt-
ing.*

There are many fine thoughts in Hall’s paper. For example, the “en-
counter between the autonomous agents of both sides” — the status,
moral and “ontological” of such encounters is enticing and worth for
further analysis based in deeper philosophical insights. It would be inter-
esting to explore if Hall’'s argument holds also for other kinds of usage
of drones, and if that would require different arguments — or the same
argumentative scheme would suffice there too.

*k*k

I his intriguing and very interesting paper,>° Asa Kasher raises some ques-
tions that, from one side, might look as peripheral to military ethics and,
from the other side, may lead to further and deeper issues regarding
some more basic and deeper matters of how far disagreement, political,
religious, and other, may go in situations of cardinal collective decisions.
In other words what is the nature of the loyalty owed to the state, and
does it depend on what kind of state it is?

Or, from a different angle, there is an issue in the question: is the
nature of the state and the fabric of its cohesion more or less contrib-
utive and instrumental to the status of obligations towards it and does
it imply better or worse condition of the defence. Simply said, does the
nature and structure of the state make the state and its armed forces
stronger or weaker? Are democracies stronger because of being democ-

that they may decide “by themselves” what to do)? Would such an act of theirs be, or could it
be, designated as “heroic?”

48 Compare Cheyney Ryan’s contribution in this volume.

49 Cf. Jovan Babi¢, “Military Ethics and War: What Is Changing and What Remains the Same?”
in Military Ethics and the Changing Nature of Warfare, eds. Jean-Francois Caron and Marina
Miron, 4-18 (Leiden and Boston: Brill/Nijhoff, 2023), 9.

%0 Asa Kasher, “Suspending Voluntary Reserve Service: New Questions in Israeli Military Eth-
ics,” Conatus — Journal of Philosophy 8, no. 2 (2023): 241-256.
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racies? According to Thucydides,’ Pericles said that Athenian army is
strong because of what Athen was, i. e. democratic: “we, by ourselves,
attacking on foreign soil, usually gain easy victories over men defending
their own homes.” Could democracies, like loyalty, be more or less such,
i. e. “democratic” in degrees? There are many highly relevant and topical
points in Kasher’s paper, regarding important issues of living together.
What does it mean? Who is supposed to be entitled to participate in
this “together”? Israel is defined, and so it’s armed forces (“Spirit of the
IDF”)*2 as both “a democratic state and the nation-state of the Jewish
people.”* Kasher is explicit here:

Any change in Israel’s regime, from a democratic state to a
dictatorial one, or from the nation-state of the Jewish peo-
ple to a state that is not a nation-state but only a state of
all its citizens, like the USA, would fundamentally change
the ethics of the IDF (as well as the ethics of any other state
body, like the Shin Bet, Mossad, Police, and Ministry of De-
fense).>

This raises some questions, including the one regarding the quote of a
piece of Pericles’ Funeral Speech above. What is “democracy?” Does it
presuppose a strong national identity, or can it be articulated just as an
aggregate of persons residing on certain territory governed by generally
accepted laws and established rules securing predictability and planning
— the normalcy of everyday life, regardless of who they are? If it does
not, what is the status of dissent, especially when those who belong to
the designated identity disagree, oppose or resist to what can be per-
ceived as ingredients of that cohesion that makes identity feasible — or
endanger it (what is Kasher’s main point in his discussion of refusing or
ceasing to volunteer for reserve duty in Israeli armed forces)?

What does the identity of the state, or the people, consist in? What
is the real function of the concept of majority there? What are “minor-
ities?” Are minorities, like political parties, parts of the same whole of
what the majority is a part of (something in principle temporary)? Or
they are permanent? In Stefanovski’s and Cavoski’s article we may see
the dangers of “partocrathy,” where every part was pulling recklessly in

51 Thucydides, The History of the Peloponnesian War, trans. Rex Warner, ed. M. I. Finley (New
York: Penguin Classics, 1972), 2:39.

52 Kasher, 243.
>3 |bid., 244.
>4 |bid.
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their different directions. In such situations there might be an issue of
specificity of some vital services not feasible for “democratic rights,”
like firefighters, police, army, or medical services — but at the same time
having a duty to prevent or diminish risks of wrong political decisions.
That might become a tragic, or absurd (which is not the same!) dilemma.
Kasher is firm here: “Ceasing to volunteer for reserve service is not done
within the military but is the act of a civilian,” and is not breaking the
“principle of mamlakhtiyut [respect for the role of the IDF within the
framework of the state], which requires all those serving in the army to
refrain from actively taking sides in any political dispute.”>¢

Another interesting and not less important matter is the issue of the
so-called “Hawara orders,” the danger of which “is not negligible.”> To
put it short it reduces to the difficulties to demarcate what Kasher calls,
respectively “an illegal order and a ‘manifestly illegal’ order.”>® This cer-
tainly is not a peripheral issue, but the question is how to make such a
demarcation line, after demarcating “legal” and “illegal” first? Besides,
there is a possibility of morally wrong but still legal orders, even if they
are tragically and grossly morally wrong. Which might be a real crux of
Kasher’s point — how to preserve the essence?

*kk

In their very interesting and provocative, possibly extremely relevant,
inviting for further exploration, article,”” Boris Kashnikov and Marina
Glaser put on the table a case of a far-reaching usage of Just War Theory
(JWT) for long-term strategic outreach of Germany and its presumed or
possible strategic interests. The plausibility of their hypothesis is the issue
for political analysts, and historians if it proved to be correct, but for us,
doing applied ethics, it is a challenge as it would show the “other side”
of our theories, in this case JWT. We know that JWT was used for justify-
ing the passage®® from original Christian pacifism, with its rejecting of all
violence (by original Christians who preferred to be thrown to the lions
rather than use violence) to accepting violence as a means for defence of

> |bid., 254.
*¢ |bid., 244.
> |bid., 247.

*8 Cf. David Whetham, “Military Ethics Education — What Is It, how Should It Be Done, and why
Is It Important?” Conatus — Journal of Philosophy 8, no. 2 (2023): 768. Cf. also Kasher, n. 4.

> Boris Kashnikov and Marina Glaser, “Just Wars Theory as a Key Element of Germany’s New
Sonderweg,” Conatus — Journal of Philosophy 8, no. 2 (2023): 257-278.

0 Cf. my article “Orthodox Christianity and War,” Russian Journal of Philosophical Sciences 63,
no. 11.(2020): 39-57.
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imperial peace,®' making so policemen out of soldiers and implying the
universal state in which God is the “supreme commander” of the world;
universalism of “human rights” might have its root here. The hypothesis
of Kashnikov and Glaser is that we have another, different, such useful
employment of that same theory, now for the sake of German imperial-
ism. It is understandable that German imperialism, after two world wars
that Germany lost, is not something that could go open, so the scheme
is based in a change of focus: from what was “German Europe” in the
19 and first half of 20" century, to “European Germany” in 21 centu-
ry.®? But, according to the authors, there is another difference: now the
main tool is an infinitely enticing, irresistibly attractive, and supposedly
irrefutable theory like JWT (supported by world-wide, or at least west-
ern, strong normative acceptance). That’s Germany’s new Sonderweg,
proclaimed, as the authors say, in many occasions, as Zeitenwende.®* It
was a turning point “[flrom the language of pacifism and non-usage of
military force, it has moved to the language of just war, the specificity
of which still needs to be determined.”¢*

In the past decades after WWII, we already, many times, experienced
the “threat of the returning militarism in the sheep’s skin of humanitari-
anism.”®® It is also true that the warrior’s cry is always, at least latently,
present, not rarely in the form that justice is more important than peace,
that

[tlhe world no longer seriously purports to accept the view
that peace is unconditionally a higher value than justice [...]
that it is permissible and perhaps desirable and, [...] even man-
datory — to fight to promote justice, broadly conceived. Evil
ought to be overturned, and the good ought to be achieved
by force if necessary.%¢

The combination of human rights paradigm with just war doctrine, not
surprisingly, may lead to the feeling of entitlement and even duty to

61 Cf. Michael Walzer, “The Triumph of Just War Theory (and the Dangers of Success),” in Ar-
guing about War, ed. Michael Walzer (New Haven, CT: Yale University Press, 2004), 3. Cf. also
mine “Ethics of War and Ethics in War,” Conatus — Journal of Philosophy 4, no. 1(2019): 10.

62 Kashnikov and Glaser, abstract; 274.
&3 |bid., 259, 260, and 272.

4 |bid., 270.

% Ibid., 262.

% |bid., 263.
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intervene anywhere — but if it sticks to®” national cultural tradition in-
stead of moral universalism®® it may retain its motivational and mobi-
lizing strength but shift the direction of action. That’s the theme the
authors of this article have in mind:

The combination of the two tendencies may trigger an array of
very special and unpredictable normative developments of the
military policy in Germany. The further movement alongside
the idea of jus ad bellum may provoke specific national percep-
tions of the justice of the war, which may merge the idea of just
war with traditional German realism if not militarism. This ten-
dency may lure Germany into a trap of, what we term, ‘human
rights militarism.” To what extent the trap is viable depends on
the normative constitution of the key elements of Sonderweg.®

The authors describe, explore, analyze these key elements in much more
details in the rest of this rich and highly challenging text.

*k*k

Bernhard Koch, in his interesting and intriguing paper, raises some fun-
damental questions indicated already in the enticing title of his work:
“Anger and Reconciliation.”’® We are living now in the age of anger, and
reconciliation is only but a very rare exception. Anger is intimately con-
nected to revenge and reconciliation with forgiveness, and this scheme is
demanding, politically and morally:

anger is ambivalent emotion which on the one hand evokes
conflict, but on the other hand is also an expression of a
sense of justice. Anger can be soothed by forgiveness; for-
giveness can lead to reconciliation.”’

The issue relevant for ethics of war is that justice itself is vindictive and
in conflict with forgiveness and reconciliation. “Reconciliation [...] repre-

7 |t is a question, of course, if this scheme can work differently but “to stick” to some real set
of interests (in the absence of the “supreme commander of the world” it may seem that such
“sticking” is unavoidable).

%8 |bid., abstract.
¢ |bid.

70 Bernhard Koch, “Anger and Reconciliation,” Conatus — Journal of Philosophy 8, no. 2 (2023):
279-298.

1 Ibid., abstract.
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sents an overcoming of anger.”’?At some point justice must be revoked
to open room to reconciliation. Sometimes even negotiations are not
possible if justice is too aggressive. The demarcation line between per-
missibility and impermissibility defines the space of tolerance, which is
the essence of peace. If the whole space is occupied by intolerance, peace
would not be possible. Tolerance requires forgiveness, “which is not the
same as excusing,”’? to abstain from perfection and accept that peace
is the final place. “Despite the diversity of approaches to just war, it is
always a question of overcoming war and transforming it into peace.”

It might be obvious on the level of individual relations. Certainly, it is
“easier to explain [it] in individual ethics than in political contexts, where
collectives have to be considered as actors.”’* But for any peace to be
valid and sustainable, collectives must be taken seriously and responsibly,
which is not always easy. Koch shows this in his critique of Marta Nus-
baum’s analysis of shortcomings of both anger and forgiveness, conclud-
ing that her “‘perfect’ reaction to injustice suffered is unconditional love,
which demands nothing and does not exalt itself. But Nussbaum seems
to demand this unconditional love primarily for inter-individual relation-
ships,””® but peace of which we talk discussing the war is more collective
tenet and endeavour (as it should provide long-term constitutional and
institutional predictability, which the structure of the reality of inter-indi-
vidual relations, in all their vast and rich settings, cannot provide).

*kk

Sergey Kucherenko starts his provocative and intriguing paper by referring
to what’s one of the most obtuse issues in contemporary international
relations, which is “criminalization” of war [his quotation marks], which
entails that “every war should be presented as a self-defence to avoid
immediate international backlash.”’¢ Yet, Kucherenko finds this “right to
self-defence” to be “too narrow for real politics.””” Then he proceeds:

Waiting for real aggression to enable this right is often an
unaffordable luxury, therefore, one often needs a reason to

72 |bid., 290.
3 |bid., 289.
74 |bid., abstract.
75 Ibid., 293.

76 Sergey Kucherenko, “Existential Threat as a Casus Belli,” Conatus — Journal of Philosophy 8,
no. 2 (2023): 299.

7 Ibid.
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strike pre-emptively. Here the concept of “existential threat”
comes a useful tool.”

A “threat to someone’s very existence easily allows the use of the last
resort.”’® It is rather obvious that the (real or proclaimed) existential
threat “may also serve as a nice just cause for those who employ Just
War Theory.”®

Kucherenko then analyses, in a series of interesting and well-articu-
lated arguments, the concepts of “just cause” and “justice,” finding that
they are rather vague and uncertain for an efficient practical usage,®’
focusing in the last and most demanding part of his essay to the issue the
analysis of the phrase “existential threat” and its meaning. What is the
existence that is threatened? Does it exist at all? Kucherenko thinks that
states are not

per se[...] a thing that can be truly destroyed. For state is not
a thing, but a myriad of social interactions, interpreted via
a political project. The discourse of “existential threat” as
a cause for war is almost meaningless if we look closer to a
state.®

So “existential threat to a state is not a valid just cause for war. The state
cannot cease to exist because it does not really exist in a first place,”®?
because it is meaningless to say that a state “exists” in the sense in which
it implies the possibility of destruction. What is state then? It is “a set of
norms and values, a project pursued by someone?”® Unlike Stefanovski
and Cavoski, also Thucydides, who think that “partocrathy” is one of
the most sinister causes for a civil war, Kucherenko believes that the
state is a matter of agreement of different groups who, at least in princi-
ple can, through political negotiations always reach an agreement which
renders war as unnecessary. Kucherenko concludes:

78 |bid., 300.
7% Ibid., 304.
8 Ibid., 300.

81 He quotes President Obama who saw that Syria is a threat to US security saying at the same
time “the USA will be 100% secure while fighting for their security,” which renders to practical
contradiction as it implies the absence of real threat. Ibid., 300.

& |bid., 310.
8 Ibid.
8 Ibid.
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It will help to keep in mind that the state is not a single unit,
but a complex system, where different groups compete to
realize their political projects. Thorough evaluation of po-
tential gains and losses of different groups will make military
decisions less hasty, while more proportional and prudent.®

*kk

In their instructive article,® devoted in full to ius in bello, loanna K. Le-
kea, George K. Lekeas, and Pavlos Topalnakos, depict and explore an
elaborated experiment

conducted at the War Games Lab of the Hellenic Air Force
Academy, which seeks to probe the potential of moral en-
hancement [...] in fostering effective decision-making during
extreme conditions.®’

In their description of the simulation of decision-making process they fo-
cus on two “key principles [under the rules of the JWT and the framework
of IHL] guide ethical and legitimate conduct: the principle of discrimina-
tion/distinction and the principle of proportionality.”2®

To apply these two principles of guide of ethical and legitimate
conduct, however, does not come by itself; it demands education and
training. In the hard situations of a battle, burdened by many difficult
constraints, decision-making may be very difficult. Decisions must be
made fast, with a shortage of information, in the context of uncertain-
ty. “Making decisions within the context of a military operation poses
exceptional challenges.”® In this demanding process it is important to
be able to rely on stable and valid resources. Education and training are
necessary and important preparatory phases: decisions should be well
prepared. What to rely on?

[Wlere does trust lie: in the insights of a comrade, a com-
manding officer, or the guidance provided by sophisticated
algorithms and Artificial Intelligence (Al) systems? Could Al

8 Ibid., 311.

8 |oanna Lekea, George K. Lekeas, and P. Topalnakos, “Exploring Enhanced Military Ethics and
Legal Compliance through Automated Insights: An Experiment on Military Decision-making in
Extremis,” Conatus — Journal of Philosophy 8, no. 2 (2023): 345-372.

8 |bid., 346.
88 |bid., 352.
89 |bid., abstract.
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potentially outperform human guidance when it comes to
elevating the ethical and legal discernment of military per-
sonnel amid the intensity of combat situations?”°

Lekea et al. offer a thorough analysis of the options. After analysing
three methods of learning (they say two, the two first in the following
list, but then they add a third one): War literature, Moral philosophy,
and Situational Training Exercise (STX — in experiments simulating the
battlefield). There is a clear difference between the first two (belonging
to the sphere of education),’’ and the third, which is training, they are
still parts of the same process. This also applies to the argumentation of
the authors of this article: it is the effort to prepare decision makers to
make good decisions. The authors raise then the following question: Can
artificial intelligence (Al help here? It seems that their experiment shows
clearly that it can. Their findings confirm that the vast majority of cadets,
future officers (pilots) are open to both legal advisory and the help of
Al, which might be a sign of their maturity in the relation to the issue of
obedience: their loyalty should be corroborated by relying on firm data
on both of two levels, normative (legal) and factual (reliability of the
facts upon which they make their decisions). That does not imply blind
following “Al recommendations without thorough consideration,”?? but
certainly there are concerns regarding such possibility.

*k*k

In his contribution Florian Ladurner deals with a very important topic, mainly
neglected in the ethical literature on war — interational economic sanc-
tions.” He is pursuing this topic elaborately and in many details on many
paths. His main focus is to see if sanctions can be morally justified, after
being proclaimed to be “legal.”* Legality of sanctions is an interesting issue,
but what we can safely say is that they certainly can have far-reaching im-
plications and consequences (we may recollect US sanctions against Japan
1941, perhaps producing, but certainly contributing to, the war between
two countries which changed, permanently, the political geography of Far
East). There are several important points of significance to be mentioned

% Ibid.
1 David Whetham distinguishes education from training. Cf. Whetham, bellow.
%2 |bid., 364.

% Florian Ladurner, “An Ethics of Sanctions? Attempt and Critique of the Moral Justification of
Economic Sanctions,” Conatus — Journal of Philosophy 8, no. 2 (2023): 313-343.

% lbid., 317: “sanctions are viewed from a legal perspective as measures designed to ensure
compliance with specific legal norms.”
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regarding their alleged legality. It is a kind of normative contradiction: they
are not, and normatively cannot, imply consent, something that all legiti-
mate laws must have (to be based in freedom, and not be mere violence).
So, their legality does not include their possible legitimacy. Sanctions are im-
posed by the stronger to those who are, or supposedly are, weaker, without
their consent. In their form sanctions look more like a siege, i. e. a form of
warfare. They are perceived so by both victims and imposers, so their “legal-
ity” is more a mode of speech than anyone’s real understanding of some ju-
ridical reality. As far as content is concerned sanctions might be described as
justified in different ways (from the moral point of view boycotts fare better
in that sense). Ladurner does that in extenso on two tracks: through the Doc-
trine of Double Effect (good intentions, bad consequences)95 and the just
war principles (vindictive justice).”® On both tracks the result is mixed, partly
because both doctrines lack clear moral relevance — first doctrine (DDE) by
conveniently justifying too much, second one (JWT) because of being biased
through its black and white Manichean approach. One of the essential fea-
tures of war is the (temporary) suspension of normal civil laws and of many
established expectations, present in times of peace. In times of war, or latent
war, the rules are different. Sanctions are the example — their legality is akin
to the laws of occupiers, laws that, independently of their other possible fea-
sibility, are imposed norms without consent. Of course, they can be called
“law,” but in the same sense in which racial or slavery laws were/are laws
—norms not freely consented to. Ladurner is right that sanctions, as well as
war, have the whole specter of other, unintended consequences, political,
social, mental, etc., directly on targeted populace but also on the populace
of the side that imposes sanctions. These consequences are not easy to pre-
dict or assess. They may change the calculation of war in an unexpected way
(for example the feeling of being sieged, produced by sanctions, might boost
the cohesion and defensive capacity of sanctioned sides). In the absence of
world government, the plausibility of talking of the legality of “internation-
al sanctions” is dubious, leaving two other parameters to be perceived as
working in their functioning, interests (economic and other) and fear. The
humiliation of the sanctioned side may produce a kind of servile feelings
among sanctioned and a feeling of arrogance and entitlement on the other
side. Anyway, the output might be unpredictable and disproportional, and
the final impact is not calculable in advance. That might be the main, or one
of the main, conclusion(s) of Ladurner’s complex and rich analysis.

*k*k

% Ibid., 322.
% Ibid., 315.

[34]



CONATUS ¢ JOURNAL OF PHILOSOPHY VOLUME 8, ISSUE 2 « 2023

Marsili’s paper is the only one dealing with in our time still fashionable
phenomenon of terrorism.”” His topic is counterterrorism. As he says,”®
definitions vary, and vary very much (from the original revolutionary ter-
ror in French revolution to suicide bombers of today). It seems that it
is not easy to give a content-wise definition. The more promising path
might be to offer some characteristics, although there are two risks there:
contesting those characteristics as specific and relevant, and openness of
the list, as, taking that the reality is in(de)finitely complex and non-ex-
haustible, we may always add new such characteristics. One of the possi-
bilities would be to say that terrorism is absurd and futile attack without
any prospect to succeed, which seems to be intuitively correct. Does it
mean that at the moment of acquiring a prospect to succeed terrorism
would lose its defining feature (and become what: a warring party?). But
Marsili is more concerned with the response to terrorism and analysing
the structure and ways of functioning of a viable such response.

Marsili lists and analyses the entire spectrum of definitions of ter-
rorism up to the one that defines terrorism as overly subjective concept
that can best be described by the claim “one man’s terrorist is another
man’s freedom fighter,” and that, under such circumstances, “the search
for a universal definition of terrorism becomes impossible,””® implying
that one “who supports a just cause will call oneself a freedom fighter,
the other who is on the other side will see terrorism.”'® Even “[tlhe UN,
also, does not have a universal position on the definition of terrorism.” '’
Marsili concludes that “a strictly legal approach proves inadequate, due
to the status of unlawful/unprivileged combatants under IHL. An action
may be unjust, but not unlawful; it may be just, although unlawful.” %

*kk

In her timely and abundant in content contribution, Tamar Meisels gives
an array of arguments regarding the significance of environmental aspect

97 Marco Marsili, “Morals and Ethics in Counterterrorism,” Conatus — Journal of Philosophy 8,
no. 2 (2023): 373-398.

% |bid., 375ff.
% Ibid., 378.

1% |bid.: “The most cited example of this dichotomy is the American Revolutionary War, where
the U.S. used tactics that some call terrorist activities, while the UK used the regular military
to suppress rebellion.”

o7 |bid., 378.
192 bid., 392.
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of war.’® War is very bad for the environment,’® and it is strange how
little attention this receives in public eyes, especially in context of hot
debates of other environmental discussions. The magnitude of contem-
porary wars is huge, and their disastrous effects are more than compa-
rable to floods, fires, and other natural disasters. The adverse “effects
wildlife through use of mines, bombs, and chemicals”'® is, or was, a part
experience of many of us (birds, for example, stop singing during bomb-
ing, not only for an hour or two but for years).

The question Meisels, in context of our topic, raises in her paper is
“whether environmental harm can form a new justification for war, pre-
sumably in the context of war’s prima facie unjustifiability.” % Is the use
of force, even military force, a justifiable and suitable means to prevent
environmental risks, e. g., as a “response to military aggression against
the natural environment, as with any other armed attack?”'” How define
the notion of “aggression against environment”? One of the roles of
armies everywhere in the world is to help in natural catastrophes and
alleviate their bad consequences.

[Clan environmental harm provide a casus-belli, at what
point, under what conditions and on whose authorization?
Are there any analogues with humanitarian intervention?
How does the environment figure into the proportionality of
the war itself as distinct from the jus in bello requirement to
minimize collateral damage. Could preventive or pre-emp-
tive environmental war be justified [in this context]?'%®

These are serious questions. Not only when “[e]nvironmental destruction
is often part-and-parcel of an ongoing aggressive attack on state sover-
eignty and its members’ basic rights.”'®” Can such a defence of environ-
ment, depending on the scale of (possible?) risk and danger, be justified
even if “a state’s territory has not been invaded and where no basic rights

103 Tamar Meisels, “Environmental Ethics of War: Jus ad Bellum, Jus in Bello, and the Natural

Environment,” Conatus — Journal of Philosophy 8, no. 2 (2023): 399-429.
104 |bid., 422.

195 |bid., 400.

1% |bid., 401.

97 |bid.

18 |bid., 410.

199 |bid., 411.
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have been directly infringed?”''® Meisels mentions even “pinpointed air
strikes with drones as well as non-kinetic tactics,”’" without a recourse
to full scale war,"? as a conceivable option in some cases. It is inter-
esting, as it would be devised as a heightened level of responsibility for
environmental protection (and it is not inconceivable to encounter such
scenarios in the future).

Meisels covers a lot of literature in dealing with this important issue.
One interesting point in her discussion was that the environmental prob-
lems are bigger now than ever. That’s something that many of us think
(having in mind widely scattered mines, poisonous chemicals, radiation,
etc.). This might be true, but not in the sense that previous environmental
damages were much smaller. What might come to our mind is deforesta-
tion, a process that occurred also without wars — but peaceful deforest-
ation might have been done much more carefully and environmentally
responsibly than in war. We may recollect huge deforestations described
in Josephus Flavius’ book The Jewish War, describing deforestation dur-
ing sieges of Jerusalem or Masada, and many others. Or we can see in
Thucydides’ The Peloponnesian War how admiral Laches, on his later
suspended naval expedition to Mytilene, “destroyed anything that was
growing back in the part of Attica they had previously deforested [italics
J. B.] and anything that had overlooked in the their invasions.”'"® Those
deforestations made a permanent change on the surface of the planet.

*k*k

The focus of Davit Mosinyan’s paper is peace.”* With some interesting
insights from Heidegger, Mosinyan describes what he finds the novel sit-
uation in this area, not so much regarding the definition of peace, as what
are the means for its attainment. He starts by claiming that “[t]lhe dynam-
ics of warfare have undergone significant transformations, necessitating
a comprehensive reevaluation of the study of wars,”'" because of which
“a broader perspective is required.”"'® Mosinyan thinks that “Postcoloni-
al research has shed light on the changing forms of warfare that emerged

1 |bid., 413.
" Ibid., 419.

112 “Fyll scale conflict always involves grave risks and hazards, unpredictable and all-to-often
catastrophic consequences,” ibid.

3 Thucydides, 3:26.

114 Davit Mosinyan, “In Quest of Peace and its Subject,” Conatus — Journal of Philosophy 8, no.
2 (2023): 431-444.

5 |bid., abstract.
16 |bid.
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after the era of military colonialism” demanding new research methods
to grasp the new, complicated reality defined by “emergence of informa-
tional and hybrid warfare, which blurs the traditional boundaries between
states of war and peace.”"” That’s the starting point. Most of his effort
is devoted to demarcating the states of war and peace, and Mosinyan’s
focus is the concept of violence. He accepts John Galtung’s definition of
peace as the absence of violence. He also explores the concepts of “en-

emy,” “divine violence,” “peace treaties,” “international law,” and such.
Mosinyan concludes

Achieving lasting peace requires a comprehensive ap-
proach that not only addresses visible conflicts but also
acknowledges and mitigates the invisible and multidimen-
sional challenges posed by hybrid warfare. Furthermore,
a thorough evaluation of the roles and responsibilities of
the involved subjects is vital in effectively navigating the
complexities of peace processes.'™

*kk

Narveson paper'? is a strange combination of strong analytical style of
writing and personal statements. At the same time, it is a clear example
of main-stream ideologically and politically correct western thinking, ad-
vocating an interesting virtue of “partiality”'® (as distinct and opposed
from the vice of impartiality). The methodology, simplistic as it can be,’?’
doesn’t require digging into causes for explanations and understanding of
complex and unclear but often tragic events; on the contrary it seems that
taking a side, in addition to accepting prevailing public views, resolves all

"7 bid.
18 |bid., 442.

% Jan Narveson, “War: Its Morality and Significance,” Conatus — Journal of Philosophy 8, no.
2 (2023): 445-456.

120 “We humans, though, are just not very impartial.” Ibid., 450.

121 As Michael Walzer said, “we can’t change reality by changing the way we talk about it”
[Michael Walzer, Arguing about War (New Haven and London: Yale University Press, 2005), XI-
11-XIV], we can only participate in a battle of narratives that way. One might ask what explan-
atory capacity and justificatory function may have, for example, usage, in a pejorative way, of
proper names like “Mr Putin” or “Mr Xi” in a responsible analytical text of a serious theme? If,
for example, someone, being a witness of barbaric and brutal bombing aggression of NATO
against Yugoslavia 1999, was talking of “Mr Clinton’s” alleged war crimes, what explanatory
function such talk would have? Not much. Using sentences containing phrases like “Mr Clin-
ton” or “Mr Putin” would be only an expression of someone’s private feelings and expression
of her contempt and disgust. But the damage to the plausibility and epistemological worth of
such talk might be significant.
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issues (causes come from the past, and the past should be taken as irrel-
evant). Taking sides has a very precious and attractive, perhaps also irre-
sistible role in opening up room for enjoying in blaming, which sometimes
looks as a replacement for all other efforts requiring distancing, objectiv-
ity, and plausibility. It shows another interesting and very important but
unexplored feature of ruling attitudes: that sincerity and anger easily go
together. Overall, the text is very illustrative and, in a way, “topical.” It
doesn’t sound as an exercise in political correctness but rather as giving up
to the (irresistible?) impulse to enjoy in anger and blaming.

*kk

Nikolaos Psarros has written an elegant and insightful article on the issue
of defining war and peace. He starts from the classical definition of war as
“a violent conflict between sovereigns,”'?? which implies that war cannot
be outlawed as there is no higher authority to authorize that (except in the
case of an world state with just one single sovereign). Claiming that violence
is “not constitutive characteristic of war, but conceptual,”'* Psarros offers
an alternative definition by listing a set of features which should be taken
as essential characteristics of what is referred by “war.” However, it seems
that the listing he offers is not only not complete, but also that it cannot
be completed “in any meaningful way,”'?* concluding that perhaps the best
way to define war is to say that it is “the absence of peace.” This seem to
be a good definition of war, despite being incomplete. The specificity of war
is intimately connected with the specificity of peace, so the description and
definition of peace seems to be highly relevant here. At first there is an offer
to define peace as a specific “state of mind,” but that is too vague. “State
of resolved conflicts and mutual respect” is more promising, but, | think,
requires to much: war is a kind of conflict on which both sides consented
(with an aim, or hope, to resolve the conflict at stake), but what is meant by
“resolved?”

There are two possibilities there: that it is resolved in a definitive and
final way (as if war is a kind of litigation in court, but war is something prior
to any court), or, on the other side, that some resolution was accepted (from
those who ought to accept it), i. e. some compromise which has its own
conditions and limits. For example, annihilation of one side is not the kind of
“resolution” we are seeking for. There are various conditions of intersubjec-
tivity making conflicts possible as kind of the process of resolving conflicts,

122 Nikolaos Psarros, “The Nature of War,” Conatus — Journal of Philosophy 8, no. 2 (2023):
457-475.

123 |bid., 458.
124 |bid., 460.
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peace being a solution defined as a specific articulation of the distribution
of power, social and other: that’s my own definition of peace implying the
necessity of the possibility of honourable defeat (which has been accepted in
advance as a condition for any “resolution” to be consensually acceptable
by all).”>

“Mutual respect” Psarros introduces here as a kind of solution, is then
understood as an essential condition for intersubjectivity in functioning
whatever is accepted articulation of the distribution of social power (faimess
and decency are implied by the fact of acceptance) implying that the laws of
peace are, unlike the laws during the time of war, consensual and formally
based in freedom. Psarros says “Persons living in social and political peace
live under the rule of law.”"?® Laws of war, or during the war, are different:
in war laws do not fulfill those conditions of free acceptance. Peace is based
in acceptance of some rules, taken then to be “law,” and acceptance and
consent seem to be prior and imply mutual respect as a consequence.

This might be one of the essential differences between war and peace:
the state of affairs in which the consent and acceptance of the “rules of
law” is taken for granted (in peace) or not (in war) — two different articula-
tions of the (same) freedom. However, having in mind an essential feature
of freedom, the capacity to change one’s mind in what is acceptable, the
issue if peace must retain a dimension of being just a truce — or “mere truce,”
as Psarros puts it in the most difficult context of international relations™’:
“international peace is not just a situation of mere truce” seems to be of
the utmost relevance — peace is logically prior to war — from which perhaps
follows it’s essential feature to function sub specie aetemitatis, as if it will
be for ever, with a clear pretension to overcome temporariness which is a
definitional dimension of “war”: wars should/must end while peace should last
in(de)ﬁnitely, i. e. as long as the consent to accept it lasts. Peace, as well as
war, is based in freedom as the capacity to make a change in what’s real (or a
lack of such capacity).

*k*k

In his short, intriguing paper,'?® Ashley Roden-Bow gives an interesting
philosophical stance based on the views of the German philosopher Mar-

125 Cf. my articles “Structure of Peace” and “Freedom and Responsibility — the Ethics of Sur-
render.”

126 Psarros, 464.
127 |bid.

128 Ashley Roden-Bow, “Killer Robots and Inauthenticity: A Heideggerian Response to the
Ethical Challenge Posed by Lethal Autonomous Weapons Systems,” Conatus — Journal of Phi-
losophy 8, no. 2 (2023): 477-486.
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tin Heidegger. The use of lethal autonomous weapons system “create
ethical problems because of the lack of moral agency in an autonomous
system, and the inauthentic nature of the deaths caused by such a sys-
tem.”'?? Indeed, there is not much sense in saying that machines at any
point “die” (except in metaphorical sense), which is just one of the signs
uncovering the essence of the reality we face here. Roden-Bow gives
some fine arguments in this line. Two positions may be discerned

from the Heideggerian standpoint: firstly, because artificial
intelligence — despite appearances — is incapable of reaching
the status of moral agency, and secondly, because the kind
of warfare conducted with lethal autonomous weapons sys-
tems would be inauthentic and thus unethical.™®

The human position in the world is exceptional.

[Elven in the context of a “self-learning” system, the initial
algorithms or instructions programmed into the weapon act
as a technological “first cause.” This first cause is not bio-
logical or theological — at least not directly. It is the action
of human agents.™'

Roden-Bow concludes his exposition by proposing, or joining to the
proposition, to ban, internationally, the usage of robots in war:

The response to these conclusions, must be to act to prohibit
the use of lethal autonomous weapons systems and to treat
their use in much the same way as we do chemical weapons
and other inhuman acts of war.'?

*k*k

The paper of Rupcic-Kelam raises important and timely issues. Child labor
is a chronic problem in many parts of the world, and this paper discusses
another case of child abuse, child soldiering. “Vulnerable, innocent, pas-
sive victims of war,”'3* as Rupcic-Kelam describes them, they are abused

12% |bid., abstract.
130 |bid., 479.
31 |bid., 481.
132 |bid., 485.

133 Darija RupCic¢ Kelam, “Militarization of Everyday Life: Girls in Armed Conflicts,” Conatus —
Journal of Philosophy 8, no. 2 (2023): 487-519.
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regardless of the question if they are having riffles in their hands or being
exploited, used for whichever inhuman purpose, raped, killed, etc.
Within this broader topic Rupcic-Kelam is paying a special attention
to the position of girls, young women, or female children in the context
of war."™* While young men are very visible in contemporary migrations,
girls are mostly invisible. The obvious asymmetry is very much relevant and
certainly worth to be explored in more details. This endeavour has been
done in this article, with a keen insight and with a due sensitivity. The issue
is complex, but the author captures it in depth. The abuse of children in a
radically changing world might not be perceived as the most important is-
sue, but it is a part of the deepest problem nowadays, deserving more than
just a mapping of the problem. Child soldiers, the phenomenon of our time
perhaps more than other times) is one of the clearest cases of this abuse,
not entirely explainable, or justified by cultural differences, or by life neces-
sities. As children often are the cheapest workforce, they easily become the
most expendable and easy to manipulate instruments in wars.

*kk

In his brilliant article Cheyney Ryan deals with the most fundamental issues
regarding ius ad bellum: the nature of war as such. Said in one sentence it
would be: War is not just a battle. It is (much) more than that. This deter-
mines then everything: what the war is, who are warrying parties, even what
should be and is taken to be the right way of engagement in war, ius in bello.
It gives a proper path to describe soldiers (who are not private persons that
are accidentally at the battle field — if they were, the wisest move would
be to run away), and put in their right place all the fashionable tenets like
JWT or “domestic analogy”: war is in essence a political issue, more than a
military one.

Ryan opens this story by describing the so called “Operation Torch,” a
massive Anglo-American offensive in North Africa in November 1942. By
military commanders the operation was meaningless and wrong because it
had no military purpose and value at all. President Roosvelt “did not dis-

34 |bid., 503: “During armed conflicts, girls are particularly susceptible and subjected to vari-
ous systematic forms of violence and violations of their rights that have mental, psychological,
physical, spiritual, emotional and material consequences. These forms of violence are forced kid-
napping, forced imprisonment, human trafficking, various tortures, violence, and other forms of
inhumane treatment, amputation and mutilation, forced recruitment, conversion into sex slaves,
rape, sexual exploitation, increased exposure to sexually transmitted diseases and HIV infection/
AIDS, forced prostitution, forced marriage and forced pregnancy or forced abortion. Armed con-
flicts impose unimaginable suffering and consequences on the lives of girls.”

135 Ryan, supran. 1.
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agree,” ¢ but his concerns were something else: the state of mind of the
American domestic public, which should be persuaded that the military is
not staying idle but “doing something — anything.”*” That was more impor-
tant than the (ius in bello) principle of necessity, that should justify any mili-
tary move (from the military perspective). It was more important even than
the (ius ad bellum) basic war requirement, “to weaken the military capacity
of the enemy.” 38 President’s concern was “to bolster political support back
home.”"3? Rephrased, his concern was not to facilitate military effort, but to
enhance war effort. He was not so much interested in winning a battle, his
concern was winning the war.

Everything follows from this. It corroborates Carl von Clausewitz’s
claim that war is the “continuation of politics by other means.” Battles,
although most visible and impressive, are not always the most decisive part
of war, nor have necessarily the strongest causal power (despite their high
symbolic value). It is possible to win all the battles and still lose the war, as
many experienced (e. g., Napoleon from our cover painting, or Americans
in Vietnam). It’s not my task here to go deeper into important logic of
how wars are constitutively collective in their nature, how they function
by bending the collective will of the adversary (for which is, sometimes ur-
gently, needed to bolster the spirits on domestic side),'* or how soldiers
are, according Ryan, “as embodiers of threats”'*' as the main instrument of
war. Ryan offers much of the highest quality argumentation of the essence
of war, accepting Clausewitz’s thesis that, in answering the most impor-
tant question “what is meant by war,” the “single greatest error in thinking
about war was confusing war with battle.”'*

*kk

The paper' of Armen Sargsyan has three layers. There is an exposition
of some Russian religious thinkers™* (Tolstoy, Illyn, Berdjaev) of war
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and its possible justifiability. Then there is a partial and incomplete
analysis of so called “44-days war” of 2020, which might be perceived
as a kind of introduction to Azerbajani’s total victory of 2023 and sub-
sequent ethnic cleansing of Nagorno Karabah. The third layer, which is
the most interesting because it is vividly ilustrative of a frequent way to
write or speak of war and other crises and catastrophes — lamentation
because the reality is diferrent from what it should be. The frequency
of this approach, often even in serious literature, along taking sides and
preaching, is interesting and not enough explored terrain (despite being
widespread). Very often there are unjustified, and also uncorroborat-
ed, expectations that “ethics” would do what it allegedly should: to
prevent wrongs to occur. What that might mean? That “ethics” should
have prevented the defeat in Vietnalm? The “fall of Kabul?” Or to pre-
vent American intervention(s) in someone’s else’s country and some-
one’s else’s lives? How? Is that the task of ethics, to prevent “wrong?”

It goes without saying that the second and the third layer in Sargsyan’
paper are overlapping and mixed. Sargsyan says “It is obvious from the
above that the unleashing of the 44-day war by Azerbaijan did not at all
follow the principles of jus ad bellum.”'* Would it be “better” if such
developments of event was a result of some purely natural causes, for
example earthquake, or flood? We face here a tragic borderline point at
which instead of freedom, which, containing human fallibility and vulner-
ability, both implying some kind of initial equality,'* we face something
very different: the necessity, in the crudest form of established past. Past is
necessary (if it was not, it would not happen), which means that freedom
is located in the future driven points of the present. If we want to change
the past we would see that it is literary impossible, except to create a new
future articulated on the insight into past injustice. But to do that we must
first discern what was/is necessary and what is (still) possible. It may be
that one of the sources of attractive power of JWT is that it offers to be
capable to “overcome” this distinction. The hope of help in the face of in-
justice then seems to be tragic, as it were with the Melians.'’ False beliefs,
in the same vein as false hopes,'*® are of no help there, on the contrary. As
Cheyney Ryan says in his contribution to this volume, “the deepest prob-
lem of war is not its injustice but is inhumanity.”
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*k*k

In her enticing, enjoyable, and seductive article Nancy Sherman asks,
“whether Stoicism leaves any room for grief and distress?”'#° Her answer
is seemingly simple: “| argue that it does and that consolation comes
not from a retreat to some inner citadel, but from the support and suste-
nance of social connections.”™° She quotes Marcus Aurelius who, in his
Meditations wrote:

We are parts of a larger whole, a shared humanity in an or-
dered cosmos that unites humans and the gods. Our fulfil-
ment, as individual selves, depends on that collaboration.
We have to work together.™’

Of course, this is what is at our disposal, if it is. Certainly, this wouldn’t
make our impulses, nor decisions “fail-proof,”'? and the stoic “powerful
set of lessons” "™ cannot spare us from the fragility in life, which might
become tragic and absurd. Our fallibility, epistemological and other,
which is the basic characteristic of human condition in the universe and
implies vulnerability, as the guarantor of basic equality in the course of
life in the flow of time, cannot be escaped or overcome, not even in that
cardinal and desperate jump to renounce all desires, hoping so to avoid
pain of fear (at the price of renouncing joy too). Future is unpredictable,
especially in times defined as such, like wars, of which unpredictability is
one of their essential features.

Sherman is skilfully dissecting Stoic exercises to avoid the perils of
uncertainty contained in the cardinal nature of unpredictability, in what
looks like agonizing attempt to accommodate to what is at the same
time necessary and unknown, by showing the complex web of possibil-
ities devised by the Stoics. Zeno of Citium, Cleanthes, and Chrysippus,
and the later Stoics, both Greek and Roman, such as Epictetus, Seneca,
and Marcus Aurelius, all of them are there, even Diogenes,™* the cos-
mopolite, who perhaps was more emancipated from “indifferents” of all
of them, but, as Herodotus would say, none could know if they are/

49 Nancy Sherman, “Stoic Consolations,” Conatus — Journal of Philosophy 8, no. 2 (2023):
565-587.
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were happy before they die. Of course, to know that my child is mor-
tal™> is a deeper insight than to know one’s own mortality, in the same
sense in which in war pain of enduring some sacrifices which might look
big might become pale while encountering something seemingly much
smaller but intimately dear and of special importance. How any man-
agement to “build resilience through a robust re-education of ordinary
emotions and routine practice in psychological risk management tech-
niques,” pre-rehearsal or other, can accomplish the task “of Stoicism as
a practical philosophy [...] to teach us to endure the loss and manage
risk”'>¢ can avoid finding all that as unsuccessful and redundant? It seems
that the characterization of Stoicism as “practical philosophy” hides the
problem: the risk must be taken in any decision to start action based
on that decision, and if the decision is cardinal and hard, the knowledge
about the world and how it functions might help. Might, with some luck.
But not necessarily. There is no room for such a hope. However —how to
avoid that hope? Is it possible, at all?

*kk

In his comprehensive, systematic, and precise contribution,™ Michael
Skerker explores and “articulates a framework for normatively assessing
influence operations undertaken by national security institutions.”'>® The
“vast field of possible types of influence operations,” or “operations in the
information environment” "’ are intriguing and attractive for an inquisitive
mind. Its subject, “the vast field of possible types of influence operations
according to the communication’s content, its attribution, the rights of
the target audience, the communication’s purpose, and its secondary ef-
fects,” ™ is obviously a relevant and legitimate subject for ethical inquiry.
Skerker offers a number of enticing historical examples, and evaluates them
from the moral point of view. He explores the range of targeted audiences,
and examines when it is legitimate and when not to aim “influence opera-
tions” toward them, the issues of proportionality, and the vocabulary used
to designate them (information operations, information warfare, cogni-
tive warfare, political warfare, psychological operations, propaganda). The
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main conclusions of his presenting “an instrument for assessing the moral-
ity of influence operations for national security purposes” might be that

[dleceptive communications and communications triggering
anti-social emotions are fraught and deserve special scrutiny.
Such operations usually should not be targeted at non-liable
groups. Rare exceptions are where the reasons for engaging
in deception can be justified to the target audience. No com-
munication, deceptive or accurate, should be undertaken for
unjust purposes.'®’

There is not much to discuss here but to recommend it to the readers. It
is highly relevant, with very interesting and timely illustrations. Certain-
ly, an honest stand from the American point of view.

*kk

In a very fine and elegant but cruelly sharp and precise way performs
Dragan Stanar his forceful “attack” on Just War Theory (JWT) in his pa-
per.'®? JWT is stirring for some time, going from the (Manichean) extreme
further to a kind of totalitarian standpoint (like in time of Crusades), jus-
tifying too much but prohibiting and condemning even more. Pretension
to monopolize the matter of “just cause” and the entitlement to reduce
it to a narrow from before (or from “above,” as it was so, logically cor-
rectly, in times when the God was the supreme commander) terrain of
licencing war (neglecting entirely that wars usually come from despair
and defect in established order) as if wars are court trials (and judges
always the same, even in their own matters).

JWT is the “dominant perspective of modern-day ethics of war,”'¢?
offering a list of conditions for a war to be “just,” implying to be “legal”
and allowed (as, supposedly, to be justified, as if being justified entails
being just). As justice is the single and sole justifier of wars, the basic
and first tenet in the justificatory list, the one upon which all others rest,
is just cause. It is always a property of one side (the one which fights
for justice, so other reasons do not have a real justificatory force in
evaluating a war), and it always belongs to one from prior known side.
That position is obviously very comfortable and gives a unified, ready
to be used, tool to designate and distinguish just from unjust wars. Jus-

167 |bid., 608-609.
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Responsibility for War,” Conatus — Journal of Philosophy 8, no. 2 (2023): 613-628.

163 |bid., abstract.

[47]



JOVAN BABIC WAR ETHICS AND WAR MORALITY: AN INTRODUCTION

tice suffices as both explanation and justification. Stanar indicates a very
strange implication following, or being assumed as following, from this
position — that “every attempt to further analyze and investigate deeper
causes of war is automatically perceived through the zero-sum lens, as
an attempt to justify or excuse the unjust side in war.” ¢4

Once claimed that a war is “unjust,” evaluation is established as a
social fact and further examination would look like searching for excuses
for the “unjust” side. The responsibility must reside exclusively on one, un-
just, side, while just side is completely innocent and entitled (and obliged)
to require justice. “[Elvery effort to allocate at least some responsibility
to that particular side would result in reducing and diminishing moral re-
sponsibility for war to the unjust side,”'®> “as if [...] simple identification
of causes and/or reasons for decisions suggestls] justifying or excusing
them.” "¢ Beside disrespecting a basic methodological axiom that requires
understanding before evaluation, this leads to zero-sum game logic,

in which there is a total and finite quantity (sum) of some-
thing, meaning that this “something,” whatever it is, can only
be distributed to parties (“players” in the game) in such a way
that ‘one’s gain is always the other’s loss.” Adding a certain
quantity of “something” to one party necessarily means sub-
tracting the same amount from the other; what one gains is
quantitatively identical to what the other one loses.™’

This means that

[flollowing the logic of the zero-sum model, every attempt
to attribute any type or any quantity of responsibility to one
side would necessarily imply that the other side immediately
becomes equally “less responsible” for war.'¢®

Any distribution of responsibility or, for that matter, any other attribu-
tion of responsibility to “just” (i. e. stronger, the one which believes
to be stronger) implies abandonment and renouncement of justice. This
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“Manichean, dogmatic, and solipsistic approach”'® contained “in Just
War Theory prevents us from fully understanding war,”'”° says Stanar
quoting McMahan that “even the acknowledged experts — the theorists
of the just war — disagree among themselves about the justice of virtu-
ally every war.”"" On the other side, it is undeniable that all sides in war
deeply believe that it is precisely them who have a just cause for war,
that all belligerent sides, regardless of the nature of war, “will always
believe, often sincerely, that their own cause is just.”'’2

Stanar’s conclusion is elegant and well-reasoned: Why cannot “a
just cause” be “just a cause,” one out of many causes of war, when eval-
uating it morally? Indeed, while justice certainly is an important parame-
ter both to produce motivation to war and to give reasons to qualify it
after it has started, why we take it to be the single and sole explanation
for its moral status? It is even humiliating to presume that all but one
side in (every?) war are stupid (ignorant of the fact that good must pre-
vail) and evil (motivated by no rational reason but the wrong ones)?

*k*k

In their article Stefanovski and Cavoski give a very interesting and
thought provoking insight in Thucydides’ description and analysis of
two horrible event described in his History of the Peloponnesian War. "’
Those are the plague in Athens (430-426 BC) and the civil war in
Kerkyra (427).

The similarities are striking, the logic of how they function, the de-
scription of their horrors, the articulation of course of their occurrence
and development, the consequence and their nature and appearance,
everything there is indicating important analogies worth to be shown
and analysed. Thucydides’ description of plague is strong. It was

worse than it can be verbally expressed, and it pervaded and tor-
mented the ill totally, that it almost exceeded human powers;
even birds and quadruped animals, which bit the dead bodies,
would die. Getting over the malign disease and watching the
others suffering, [Thucydides] describes the unbearable heat and
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insatiable thirst which made the ill tear apart their clothing, and
many, who were not taken care of, jumped into wells."”*

Desperation and hopelessness'’> were overwhelming. Thucydides “precise-
ly writes down other symptoms as well, from the redness and swelling of
the eyes, throat and tongue and chest pain to visceral abscessation and
visible furuncles over the body.”"¢ It was a total catastrophe and nothing
could be done to ameliorate it, no medicines nor prayers, and nobody was
spared. The result was total breakdown of established values and normal-
cy of life.

The other such description of a breakdown of the normalcy of life in
Thucydides refers to civil war in Kerkyra. It was a war between aristocrats
who, following their origin from Corinth and Sparta, were opting against
Athens with whom they had an alliance that, like in Mytilene, was felt as
oppressive, and democrats relying on Athens. Democrats won, and made
a slaughter of their adversaries, but at a point of time the lines between
them became very blurred and often absent, as usually happens in civil
wars. The description of that war was very similar to the description of
the plague in Athens. The conflict was so deep that it destroyed all the
morality in public and even in private life.

In fanatical party conflicts ruthless insolence is more appre-
ciated than common sense, aggressive behaviour is met with
trust and skill in making plots and intrigues with respect,
whereas plotting of misdeeds and instigation to evil are be-
ing praised. The close cousin is more alien than the follow-
er from the same party and people do not join the parties
to promote the common good but out of love for power.
Mutual trust is not inspired by divine law, but it is based on
common violation of laws. Solemn oaths are worthless, and
revenge is as sweeter as trust is more betrayed. This moral
breakdown destroyed the very bases of every society: family
ties, mutual trust of the citizens and sense of belonging to
the same social community, to the same polis."”’
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Such “entrenchment of a zealous partisanships”'’® manifests in “fanatical
partisan disorganization which breaks the family and social ties, rejects
all conventions and moral scruples, and does not stop at crime.”"?

Stasis, as is Thucydides’ term for this aspect of civil war in Kerkyra,
showed similar features as the plague. And, although plague leads to
complete apolitical attitude and apathy, which causes the abandoning
of the public life and all care is dedicated exclusively to oneself... for
both cases the egoism is characteristic, either it is the personal egotism
which in enormous fear from plague makes persons abandon their be-
loved who are left alone to die, or bare egoism of the exclusive party
interest which is greedy for revenge and power.™ In the case of plague
the “enemy” was invisible, in civil war the enemies are our neighbours,
“[t] he only question is who will be the first to attack and who will suffer
the defeat and revenge.” In a situation of such “party egotism and radical
politization” nobody was spared, as it was not in plague: “those [...] who
shunned political parties were destroyed by both [parties] either because
they did not join them or from sheer malice.”®’

A sad claim we can say here is that Thucydides’ description of the plague
might not be applicable today — but, it seems, we cannot say the same for
civil wars. Perhaps not only for civil wars, but also for latent disagreements
and often fanatical dogmatism characterized for many of our divisions, po-
litical and other, waiting to be triggered in wars that are latently waiting to
be triggered. Anyone who is reading Thucydides’ History of the Peloponne-
sian War, and that is what Stefanovski and Cavoski raised in their rich article,
cannot avoid the feeling of vivid contemporaneity of his book.

*kk

In her short paper Justina Sumilova is dissecting the myth of Narcissus
in the vast virtual sphere of the internet following her reading texts of
Maurice Blanchot.'®

We usually understand war as an active and brutal conflict
that happens in physical life. Our eyes are now on the world-
wide conflicts and wars happening in many parts of the
world, focusing on advanced technologies used to destroy
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the enemy. However, one silent and aesthetic mode of war
has been going on for a long period of time, but there is not
much attention given to it."s

It is silent in a context of noise and obsessive desperate attempting to
penetrate through and beyond “the glass” mirroring images without rec-
ognition and reality. The gaze directed to the glass, desperate or only
eager for recognition, is the gaze of Narcissus.

“The gaze of Narcissus is the gaze of war, obsession, and destruc-
tion,”® “the dark and obscure gaze of the Narcissus which required vul-
nerability.”'® This might be the crux of the matter: there is no recogni-
tion (and respect of others) without vulnerability (whichis a guarantor of
moral equality, as well as of universal ground for everything). Vulnerabil-
ity is intimately intertwined with the need and necessity of recognition
of others as a condition of self-respect and selfhood, in mirroring reali-
ties offering plenty room for hiding. “Vulnerability is the ability to show
oneself instead of hiding under the icons and images.” ' The “way to be
respectful of the enemy is to talk with them,”'® stop to hide and start
to listen, to be able to accept openness of the universal vulnerability and
reject and overcome arrogant and narcissistic obsession with the illusion
of “the glass.”

*kk

While Ryan’s article is dealing directly with issues of jus ad bellum, the
contribution of Syse and Cook is more devoted to jus in bello — but
with clear implications to ius ad bellum as well."® |t is a complex, sub-
tle and deep text with far-reaching insights, relevant both for the regu-
lation of warfare (within the general issue of regulating the whole area
of new life changed and determined by new technologies) and for the
very meanings of new realities and their actual values and prospects.
The world is in a process of fundamental change, due mostly (but per-
haps not only) to big and fast progress in technology. So big and so
fast that there is an obvious deficit of understanding, even no vocabu-
lary to describe what is happening. We witness “a battle between those
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who are certain this new technology will save the world and those who
believe it will destroy it.”'® We are living in a changing world, and
change is cardinal, more than merely radical. The context of reality, if
| may say so, has changed, and our access to reality and our grasping
and comprehension of what’s important has often lost its ground. Our
main tool of access to reality is the language, the words that we know
how to use. But “[w]e employ the terms, but we have lost the knowl-
edge and the context that once gave them meaning. Hence, morality
and its language become increasingly meaningless.”' This might be
dangerous, and gravely so. In the “fierce reality of fear and competi-
tion”"" we face “loss or denigration of the core valuels]” of such basic
and constitutive social norms such as “honour and the accompanying
virtue of courage.”'”? What honourable or courageous mean now? Do
we have to teach “old dogs new trumpets?” It means that we cannot
employ old words for new practices, but to construe a new grammar to
talk and think. War, characterized anyway by unpredictability of cardi-
nal kind, “belongs within the realm of the constantly changing and the
constantly uncertain.”?? But the basic distinction, between machines
and humans, remains:

[Mlachines have nothing to fear, but they also have nothing
to be proud or ashamed of. Honour, conscience, the willing-
ness to take risks, the courage required to put one’s life on
the line: all of these may be lost at the altar of technology,
orso it is claimed. Arguably, however, that is not true for the
humans who develop, deploy, and operate such machines.
They will still have fear, feel shame, or experience honor.™*

Taking extreme uncertainties combined with extreme options available
war seems to be more important than ever before.

That’s why they think that we need a new approach to how we
talk and teach about things, by creating a new (but perhaps not so
old?) pedagogy distinguishing clearly what should be taken as impor-
tant from what shouldn’t — or shouldn’t urgently — and may be left for
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future refining. We need to venture beyond the nomenclature of the
virtues that are traditionally understood as important for the military
sphere — and for military ethics — and propose an added virtue, built
on what we just said about prudence: that of the skilled narrator, of
the good and well-informed storyteller, who constantly, alongside the
developers and the entrepreneurs — and in the military setting: the sol-
diers, commanders, and specialists — helps us translate the technology
into understandable concepts and narratives_and thereby assists us in
understanding what we are doing, and where we may be going.'> To
be able

to tell us what the new technology implies, where we are
heading, what we are actually doing, what will now [italic
J. B.] be possible, and not least what the alternatives are.
Maybe every high-technology weapons manufacturer should
be obliged to have a CSTO: a chief storytelling officer.'?

We need

to study, rethink, and maybe even understand anew sever-
al of our traditional moral and intellectual virtues as we
face an ever more digitalized world — and ever more digi-
talized conflict. What role can and do those virtues play as
we increasingly work with and delegate tasks to intelligent,
self-learning machines? And secondly, we may have to de-
vice new virtues — or at least variants of the old ones — to fit
with the challenges we face, not least in a military setting,
from brain-computer interfaces employed by soldiers to vir-
tual cyberwar and Al-enabled weapons. Are there virtues
that we urgently need to formulate and emphasize?'”’

To face the fear of losing any meaningful human control over what we
only vaguely know we need a CSTO: a chief storytelling officer. “[P]
rudent pedagogy and truthful and accurate storytelling”'*® seems to be
the only, and certainly is the most promising, way to face “fear of losing
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meaningful human control”'® and to avoid facing “points of no return”
(but firstly we should, and must, define what and where such points are).

*kk

In his excellent paper*® Spyridon Tegos, relying on the work of Machia-
velli and Tocqueville, gives a fine and subtle analysis of internal logic of
conquering and importance of what he calls “intermediary power,” a so-
cial stratum between the highest layers of social and political power and
the populace for a quality of social cohesion and defensive capacity. He
corroborates his analysis by historical examples,?°! but directs it to issues
of modern democracies.?® In this rich text with deep analysis, we find the
articulation of the internal structure, both of societies?® and armies.?*
The focus is, as Tegos says regarding Tocqueville, on “the connection
between war and politics regarding unprecedented latent civil conflicts
in democracies,”?* or the importance of nobility [i. e. elite of some kind,
J. B.] to boost resistance toward a conqueror and the impact of its lack
thereof, or rather on the connection between the specific articulation
of social and political cohesion and the structure and war as not only
a means in their function, but also as expression of their nature. This
rich text is not only of high academic merit, but also of timely practical
relevance.
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*kk

In his scholarly well-articulated and very interesting article®® Elias Vavouras
is dissecting what at first is Machiavelli’s standpoint regarding empires as
the best political structures, but deeper down it is a corroboration what in
an open and direct way expose Egbekpalu, Oguno, and Alozie in their pa-
per’®” — a specific view on human nature and human condition determined
by nature. “Expansion of state to empire is inevitable,”?* a claim from the
very first sentence in the paper, is the necessary result of the fact that “[h]
uman affairs are characterized by constant movement and change, and ex-
pansion is the necessary stage of a state moving towards its prosperity.”%’
The other factor in this scheme is “natural tendency [of humans] towards
greed, towards increasing the material goods they own at the expense of
others.”?'° There is no optimum that humans, according their nature, might
be satisfied with (and produce, for example, cultures and civilizations ca-
pable to last long without cardinal change in their shape and way of life).
What impels humans to action is “greedful individualism with a material-
istic orientation as a structural characteristic of human nature.”?"" Taking
into account the sarcity of natural resources — “while human greed and
expansion are inexhaustible, the state’s reserves are not”?'? — the expan-
sion seems to be vitally important. Therefore “only prospect of satisfying
human nature within the political community is empire.”?"® To corrobo-
rate this Vavouras thoroughly analyses the differences between Sparta and
Rome, how a simple city can transform into an empire, and how “glory”
relates to power. Particularly interesting and important in this context is
Vavouras’ subtle analysis of the relation between the meanings of terms of
“hegemony” and “empire.” | find his analysis both academically valuable
and timely in terms of contemporary world situation.

206 Elias Vavouras, “Machiavelli’s Ethics on Expansion and Empire,” Conatus — Journal of Philos-
ophy 8, no. 2 (2023): 703-723.

207 See Egbekpalu, Oguno, and Alozie.
208 Vavouras, 712.

209 |bid. There are “historical examples of states that tried to stand stable for centuries [some-
times in very difficult environment, e. g. Armenia, Dubrovnik, and many others. Vavouras, in
context of his exposition, analyses the case of Sparta] and resist movement and expansion, but
ultimately failed, because they were not prepared to grow by themselves or to deal with the
growth of their enemies.”

210 |bid., 705.
21 |bid., 704.
212 |bid., 708.
213 |bid.
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*k*k

In his somewhat exotic but philosophically refreshing article Keneth
Westphall engages in a quite different venture to show some of the ba-
sic issues of what he calls precarities of reasoning publically.?™ His main
effort is directed to show that “the enlightenment project,” first, is not
the cause and source of the impasse that humankind might have been
in for a while, and second, that that project has not failed, despite the
appearance of such possibility observed by some. Both of these efforts
deserve a keen attention.

Reasoning publically remains precarious, not because — as often al-
leged —the ‘Enlightenment project’ has failed. It has not failed, it has been
thwarted, and in our public responsibilities we have too often failed “the
public education required for enlightened, responsible citizenship.”™

His opening is strong, and the rest resides in deep philosophical dis-
secting relying on great philosophical figures, Kant?'® and Hegel, in de-
composition of modern European history and its betrayed promises.

The First World War was supposed to end all wars, though
soon followed WWII. Since 1945 wars continued to abound;
now we confront a real prospect of a third world war. [...] It
is historically and culturally naive to suppose that peace is
normal, and war an aberration; war, preparations for war and
threats of war belong to ‘normal’” human life.?"”

Optimistic beliefs in progress and prosperity contained in the enlight-
enment project didn’t succeed to overcome difficulties going so far in
the past as far as, as Westphall shows in his deep, intricate and engaging
decomposition of the intellectual position of modern age, ancient prob-
lems of the very foundations of rational judgement. Rational judgement,
which is inwardly self-critical and inherently social and communicable,
cannot evade problems of rational justification like the ones classically
formulated already by Sextus Empiricus.?™ In addition, “[r]ational judg-

214 Keneth Westphall, “Autonomy, Enlightenment, Justice, Peace — and the Precarities of Rea-
soning Publically,” Conatus — Journal of Philosophy 8, no. 2 (2023): 725-758.

25 |bid., 740.

26 |bid., 737: In his article “What is Enlightenment?” Kant “notes that his own ‘age of enlight-
enment’ is not itself an enlightened age.

217 Westphall, 726.

218 |bid., 728: Petitio principii and problems of rational justification and the dilemma of the criterion
and regress ad infinitum contained in it: “since demonstration requires a demonstrated criterion,
while the criterion requires an approved demonstration, they are forced into circular reasoning.”
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ment is inherently normative,”?® all descriptions contain ascriptions,
which, among other things, implies a need to recognize our own fal-
libility. In an age where swearing in justice was an object of hope, we
face Westphall’s concluding remark: “How if at all can we identify and
distinguish whatever is just from mere appearances of or pretenses to
justice?”22°

*k*k

In his fine paper??' on educational importance of military ethics David
Whetham makes some important distinctions. First, there is a distinction
between education and training. Military ethics, which is a part of regu-
lar curricula in many military academies in the world, is not the same as
“ethics of war.” Military ethics, which is a part of applied ethics is much
broader, it is dealing with the regulation of military life, virtues (and vic-
es) contained in that life,

concerning not with conceptual or even existential questions
about what ethics is, what the terms “right” or “wrong”
mean or what grounds our understanding of morality (if an-
ything), but rather with what the right thing to do is in a
particular context.??

The “core idea of military ethics is professionalism,”??* says Whetham.
Professionalism is the unifying factor tying the subject of military ethics
together “in one single subject” — “common core of professional military
values that do not change from place to place, demonstrating that even
when some values conflict, many more will still be shared.”??* This is
important, as it refers to some universal values grounding military virtues
in a unique way in the whole world:

Any professional military force, anywhere in the world, sees
itself as distinct from a ‘mere’ group of mercenaries or long-
term contractors, and that self-identity is based on more

219 |bid., 731.
220 |bid., 732.

221 David Whetham, “Military Ethics Education — What Is It, How Should It Be Done, and Why
Is It Important,” Conatus — Journal of Philosophy 8, no. 2 (2023): 759-774.

222 |bid., 759.
223 |bid., abstract.
224 |bid., 761.
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than simply being a recognised servant of the state, author-
ised to employ violence as and when required.?*

The integrity Whetham is referring to here implies intensive sentiment of
loyalty to what Michael Walzer designates as a “set of articulated norms,
customs, professional codes, legal precepts, religious and philosophical
principles, and reciprocal arrangements that shape our judgments of mil-
itary conduct.”??* The ethical point here is that this loyalty surpasses
legal obligations, on the one side, but also implies that at some points
the proper attitude will be disobedience. This is important:

That means that there are also some orders that must nev-
er obeyed regardless of how important the person issuing
the order is. “l was only following orders” is not a defence
against being found guilty??” of committing a war crime, and
there is a positive duty in law as well as a professional obli-
gation to refuse such an order,??

concludes Whetham.

[ll. Concluding remarks

When Evangelos Protopapadakis asked me to compose a “special issue” on
war for Conatus — Joumnal of Philosophy we were thinking of a volume of
seven to ten, maybe twelve papers. We ended with a thematic issue of Co-
natus containing thirty-three papers. Of course, war is an important part of
our reality, it has always been, but certainly this number is an indicator of
increased interest in this theme. As | said above, the content of this volume
is vast and diverse. It might look untidy, and its ordering unsystematic. Cer-
tainly, there are many parts of the field that are not covered. But it might be
seen as a work in progress, which actually it is. It cannot, and should not, be
finished. It might be understood as a provocation and a call for further dis-
cussion, in more detail and at many places in more depth, and if that comes
as a consequence, we might be proud and claim to have accomplished our

25 |bid., 763.

22 |bid., 764. Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical lllustra-
tions (New York: Basic Books, 2000), 44. Cf. also my article “Obedience and Disobedience in
the Context of Whistleblowing: An Attempt at Conceptual Clarification,” Russian Journal of
Philosophical Sciences 64, no. 6 (2021): 9-32.

227 Cf. Boutlas.
228 Whetham, 763.
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task. But the main task is to contribute to the understanding of some of the
most important issues regarding war, a theme which is, again, so intensely
present among us.

Finally, | wish to thank Evangelos Protopapadakis for inviting me to be
the Guest Editor of this special issue “War Ethics” of Conatus and for his
much-appreciated help during the whole process. Thanks are also due to
layout editor Achilleas Kleisouras. Special thanks go to the managing edi-
tor, Despina Vertzagia, who was present to help at all times, and without
whom | probably would be lost at many points during these last months.
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Abstract

Artificial intelligence in military operations comes in two kinds. First, there is narrow
or specific intelligence — the autonomous ability to identify an instance of a species of
target, and to track its changes of position. Second, there is broad or general intelligence
— the autonomous ability to choose a species of target, identify instances, track their
movements, decide when to strike them, learn from errors, and improve initial choices.
These two kinds of artificial intelligence raise ethical questions mainly because of two
features: the physical distance they put between the human agents deploying them and
their targets, and their ability to act independently of those agents. The main ethical
questions these features raise are three. First, how to maintain the traditional martial
virtues of fortitude and chivalry while operating lethal weapons at a safe distance? Second,
how much autonomy to grant a machine? And third, what risks to take with the possibility
of technical error? This paper considers each of these questions in turn.
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stances, track their movements, decide when to strike them, learn from
errors, and improve initial choices.

These two kinds of artificial intelligence raise ethical questions
mainly because of two features: the physical distance they put between
the human agents deploying them and their targets, and their ability to
act independently of those agents. The main ethical questions these
features raise are three. First, how to maintain the traditional martial
virtues of fortitude and chivalry while operating lethal weapons at a
safe distance? Second, how much autonomy to grant a machine? And
third, what risks to take with the possibility of technical error?

The feature of physical distance between military agent and military effect
has given rise to worries about the future of traditional military virtues.
Different cultures engender different kinds of military ethos, of course,
and different ethe promote different sets of virtues. The military cultures
of Jinghis Khan’s Mongols or the SS were not exactly the same as those of
medieval Christendom or the British Army in the Second World War. Some
virtues are bound by the nature of warfare to feature in all military cultures,
most notably, physical courage, honour, and loyalty (I myself would add a
certain kind of callousness.") To these generic military virtues, the specific
military ethos of a Christianised culture will add charitable self-restraint
and mercy. These Christian virtues are generated partly by a theological
anthropology, according to which all humans share the status of sinners
in need of divine forgiveness; and partly by a theological soteriology, ac-
cording to which the punishment of wrongdoing should be in the service,
never of the lust for vengeance, but only ever of a desire for “reconcilia-
tion” in the form of a just peace. These two theological doctrines issue in
the following moral implications: that those who are morally justified in
fighting should allow the ultimate end of a just peace to temper their mil-
itary means; that those who wage unjustified war may not be regarded as
simply morally alien; that the intention of just belligerency should not be
to rid the world of evil by annihilating the unjust enemy, but rather to stop
a particular outbreak of grave wrongdoing by rendering unjust warriors
incapable of further fighting; and that there is no good reason to seek to
harm non-combatants. These theologically generated moral implications
entail that just warriors should cultivate the virtues of self-restraint and
mercy in the manner of their use of lethal force.

' See Nigel Biggar, In Defence of War (Oxford: Oxford University Press, 2013), 117-119, 127,
and 148.
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Some ethicists believe that, by putting a human military operator
of, say, a semi-autonomous, armed unmanned aerial vehicle (VAV) or
“drone” at a safe arm’s length from the battlefield, artificial intelli-
gence tends to corrode military virtues.? | am not persuaded. It is true
that a uniformed agent in Arizona or East Anglia, who is operating a
drone in Afghanistan, is completely safe from physical harm, and there-
fore does not have to exercise the courage necessary to overcome
the natural fear of such harm. However, that is only because of the
happenstance that the enemy in Afghanistan lacks the ability to strike
back with long-range missiles. Operating a military drone over Russia
would not be quite so safe. Besides, the virtue of physical courage is a
typical requisite of front-line combat troops — and of support troops
who might find themselves pushed into the front line. It is not typically
requisite of those who, though civilian, are nevertheless contributing
to the waging of war safely remote from the front line. That is to say,
the waging of war involves a spectrum of exposure to physical harm —
as it has probably always done — whereby some war-wagers are safer
than others. That is to say, the virtue of physical courage has not been
expected of all war-wagers — let us call them “warriors” — for a long
time, perhaps ever.

Robert Sparrow observes that, while the pilots of UAVs lack the
opportunity to exercise and cultivate physical courage, they can still
exercise and develop moral courage, whether in deciding to take hu-
man life or in refusing to obey what appears to be an illegal or immoral
order. And the serious cost of bearing the responsibility for exercising
such courage is evident in reports among Predator and Reaper pilots of
PTSD. But he worries that this does not distinguish them from ambu-
lance drivers, surgeons, and rescue workers, except insofar as their role
involves a deliberate decision to kill. And in that respect, it does not
distinguish them at all from armed policemen.? To which my response
is: but why should it?

As for the virtue of honour in the general sense of upholding the
standards of conduct expected of members of the military profession or
unit, Sparrow rightly observes that UAV operators are less likely to be
thrown off the moral course by fear of death or injury than combatants.*
Sometimes, however, military honour is perceived specifically in terms

2 For example, Robert Sparrow, “War without Virtue?” in Killing by Remote Control: The Ethics
of an Unmanned Military, ed. Bradlay Jay Strawser, 84-105 (Oxford: Oxford University Press,
2013), 88.

? |bid., 89, and 94.
4 Ibid., 97.
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of chivalry, and chivalry in terms of fairness. Accordingly, it seems dis-
honourable that a UAV operator should be able to strike the enemy with
devastating force, while remaining absolutely immune from retaliation.
The gross asymmetry of power seems grotesquely unfair. This is a com-
mon perception.® But it is a mistaken one. The aim of any belligerency is
so to overwhelm the enemy as to disable him from continuing to fight.
This is done by applying the greatest possible force against him at his
weakest point. Whatever the place of fairness in war, it does not con-
sist of making sure that the enemy is equally well resourced before one
engages him. Sparrow is largely correct, therefore, when he writes, “we
need to be careful to avoid relying on an argument about chivalry here.
War is not a game, and there is no reason that it should be fair.”®

Regarding loyalty, there are different kinds and not all kinds should
be expected of all warriors. For a Christian, of course, there can be no
such thing as absolute loyalty to any human institution, since the Chris-
tian’s primary loyalty must be to God and his moral law, and since human
institutions sometimes transgress that law. As Sir Thomas More said on
the scaffold moments before he was beheaded, “I die the King’s good
servant, but God’s first.”” Members of a combat unit need to be able
to depend on their comrades to protect them and aid them in the most
threatening and terrifying of circumstances, if they are to be militarily
effective. That will require group loyalty of a peculiar intensity. Other
warriors will need to show themselves loyal — under God — to a just
cause, loyal to the state that fights in a just cause, and loyal to the state
institutions and military units that serve that just cause. But they need
not cultivate the same kind of loyalty as a combat unit. Again, Sparrow
worries that this blurs the line between civilian and military.? But | fail to
see why that is a problem.

Concerning the virtue of charitable self-restraint, it seems obvious
that military agents who are distanced from the confusing, threatening

> In my book, Colonialism: A Moral Reckoning (London: HarperCollins, 2023), | report two
cases where historians (Dan Hicks, and William Beinart) think that the use of Maxim guns and
naval artillery by the British against native Africans in what is now Rhodesia and Benin was
morally objectionable, because the balance of military power was so unequal.

¢ Sparrow, 99.

7 According to a contemporary report carried in the Paris Newsletter. See Nicholas Harpsfield,
The Life and Death of Sir Thomas Moore, Knight, Sometymes Lord High Chancellor of England,
ed. Elsie Vaughan Hitchcock and Raymond Wilson Chambers (London: Oxford University Press,
1932), Appendix IlI, 266: “Apres les exhorta, et supplia tres instamment qu’ils priassent Dieu
pour le Roy, affin qu’il luy voulsist donner bon conseil, protestant qu’il mouroit son bon servi-
teur et de Dieu premierement.”

8 Sparrow, 97.
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maelstrom of the battlefield, and whose security against risk permits
maximal caution, are more likely to be capable of exercising restraint
than combat troops. What is more, according to Dave Grossman’s
1995 book, On Killing: The Psychological Cost of Learning to Kill in
War and Society, the closer troops are to the enemy, the greater their
reluctance to kill.” To this Paul Scharre adds the observation that the
cameras of a UAV can bring its pilot face-to-face with the target.™
Therefore, while that may be responsible for causing the unhappy ef-
fect of PTSD, when he decides to kill, it is also likely to cause the happy
effect of increasing his reluctance to make such a decision. For this
reason, | doubt Sparrow’s argument that, because UAV pilots never
meet their enemies, such compassion as they have “must necessarily
be abstract, which will also rule out genuine acts of mercy.”"" Meeting
the enemy may not be necessary to induce merciful restraint in killing;
seeing them may suffice.

In general, | am sceptical that the military uses of artificial intelli-
gence will lead to a decline in military virtues.’ As the means of war
evolves, so do the relevant virtues and their distribution. While the
traditional virtues will still be required of military personnel performing
traditional roles, there may be novel roles that require a different set
of virtues. What will be important, however, is not to require a person
who has been made to cultivate one set of virtues to perform a role
that requires a different set.

| do not agree, therefore, with Shannon Vallor, when she argues that
the military use of artificial intelligence will generally deskill military
personnel, depriving them of the opportunity to cultivate through expe-
rience the virtue of practical wisdom (or prudence), which is needed for
making the right choices in rapidly changing circumstances about “who
or what gets targeted, or when, in which circumstances, or with what
degree of force.”™ For sure, the pilots of UAVs will not develop the vir-

? Dave Grossman, On Killing: The Psychological Cost of Learning to Kill in War and Society
(Boston: Little, Brown, and Co., 1996), Section llI, “Killing and Distance: From a Distance,
You Don’t Look Anything Like a Friend.”

10 Paul Scharre, Army of None: Autonomous Weapons and the Future of War (New York: W. W.
Norton & Co., 2018), 275-276.

" Sparrow, 102.

12 | observe that Sparrow agrees: “it is doubtful that wars will ever be fought entirely by weap-
onry that eliminates the need for the traditional martial virtues.” Ibid., 105.

13 Shannon Vallor, “The Future of Military Virtue: Autonomous Systems and the Moral Deskilling
of the Military,” in 2013 5% International Conference on Cyber Conflict: Proceedings, eds. Karlis
Podens, Jan Stinissen, and Markus Maybaum, 471-486 (Tallinn: NATO Cooperative Cyber De-
fence Centre of Excellence Publications, 2013), 478, and 480.
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tue of physical courage as must those of manned aircraft, together with
combat soldiers and sailors. However, being safely removed from the
theatre of operations, UAV pilots are less likely to have their practical
judgement thrown off course by pain or fear or anger, and over time they
will accumulate experience in decision-making and thereby cultivate pru-
dence. In other words, they will be stronger in one military virtue, while
being weaker in another — differently skilled, not de-skilled.

The second ethical question raised by the military uses of artificial in-
telligence is how much autonomy to grant weapons, and this in turn
raises a further issue about virtue. The pressure to increase autonomy
arises partly because of the danger that the communication-link with
a weapon might be broken and partly because of the need for speed in
responding to enemy action. Speed, and therefore autonomy, is espe-
cially important for effective cyber-defence.™

Autonomy comes in degrees, and is never absolute. According to
Sparrow, almost all of the “robotic” weapon systems currently being de-
veloped are either remotely operated or unmanned, rather than fully au-
tonomous.™ Their autonomy consists of using sensors to read the environ-
ment and identify a target, and then processors to decide how to respond,
say, by adapting to the target’s movements.’ Beyond that, however, a
human operator is usually required to make key decisions or at least has
the power to intervene in the machine’s decision-making process. That is to
say, humans remain either “in the loop” or “on the loop.” The key decision
that carries the greatest moral weight is, of course, the decision to strike,
and according to Paul Scharre, “[flor most weapons systems in use today, a
human makes the decision whether or not to engage the target.”"” But not
all systems. Israel’s Harpy drone, for example, is largely autonomous: it
not only loiters overhead and searches for potential targets but can decide
to strike without asking for human permission.™ Yet even here, the drone’s
autonomy is not absolute: the human operator still determines which spe-
cies of target the drone should home in on — say, enemy radars — while the
drone itself decides only which specimens to attack."

4 Scharre, 216.

1> Sparrow, 86.

e Scharre, 41-42.

7 |bid., 44.

'8 |bid., 5, 46, 48, and 64.
" Ibid., 48.
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It is autonomy over the decision to strike a target that raises moral
issues. For that decision, which may cause the grave non-moral evil
of the destruction of human life, ought to issue from deliberation
about the “just war” principles of discrimination and proportionality.
Applying these principles on the battlefield is not a straightforward,
logical, mechanical operation. It requires the interpretation of circum-
stances, the estimation of military necessity and the urgency of action,
and perhaps the discrimination of combatants in civilian clothes from
non-combatants. However, whereas computers are often more intel-
ligent and faster in performing narrowly specified tasks, according to
Scharre, they “still fall far short of humans in understanding context
and interpreting meaning,” that is, in “general intelligence.”?® And ar-
tificial general intelligence is currently only “a hypothetical future.”?’
“Unlike humans, autonomous weapons systems lack the ability to step
outside their instructions and employ ‘common sense’ to adapt to the
situation at hand.”?? Whereas human agents are “capable of using their
common sense and better judgment to comply with the intent behind a
rule, rather than the rule itself,”?* autonomous systems are not. What
this implies is that we cannot expect a weapons system to exercise
the virtue of prudence, and that we should expect a fully autonomous
system, which cannot be recalled or supervised and which can make a
decision to strike on its own, to act imprudently.

Scharre suggests that an autonomous weapon could observe the
principle of proportionality, if humans programmed it to avoid risk-
ing the lives of a certain number of non-combatants.?* But that would
be to employ a very crude utilitarian understanding of the principle.
According to classic “just war” thinking, provided that one does not
intend to harm non-combatants, and provided that one actualises that
intention by earnestly seeking to avoid causing such harm, how much

2 |bid., 6, and 95.
21 |bid., 231.
2 |bid., 146.

2 |bid., 308. A famous example of this is when Commodore Horatio Nelson disobeyed the or-
ders of Admiral Sir John Jervis at the Battle of Cape St. Vincent in 1797. Nelson’s biographer,
John Sugden, comments that Nelson “prided himself on what he called ‘political courage,” and
repeatedly acted on it, even in contravention of the orders of superiors.” Yet, “if Nelson acted
against the strict letter of Jervis’ orders he most assuredly remained within their spirit.” See
John Sugden, Nelson: A Dream of Glory (London: Pimlico, 2012), 695. It seems that the admi-
ral agreed. For, when his flag captain complained to him about Nelson’s disobedience, Jervis is
said to have responded, “It was certainly so, and if you ever commit such a breach of orders, |
will forgive you also.” (Ibid., 706).

24 Scharre, 257.
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risk one may take with non-combatant lives will depend on a range of
circumstances. These will include the importance of the military ob-
jective, the military possibility and affordability of adopting less risky
ways of achieving it, and the political consequences of non-combatant
deaths. The principle of proportionality requires that risks to life be
calibrated to a set of circumstances, and since circumstances are con-
stantly changing and not all sets of them can be predicted, there does
not exist an absolute number that can be programmed into a weapons
system that would make its action proportionate.

Scharre also suggests that it would be morally safe to use auton-
omous weapons systems in an environment devoid of civilians.?® That
would certainly avoid imprudence causing a disproportionate number
of non-combatant deaths. But the principle of proportionality also ap-
plies to the killing of enemy combatants: one should not kill more
of them than military necessity requires. And Scharre himself makes
the point that autonomous weapons would find it difficult to recog-
nise genuine attempts at surrender, since that requires discerning intent
amidst circumstances that might be highly ambiguous.?

V.

One might conclude that, morally speaking, one should never permit a
weapons system to be fully autonomous in the sense that it can make the
decision to strike on its own and without suffering interference from a hu-
man supervisor. The risk of disproportionate deaths, both combatant and
non-combatant, would be too high. Yet, risks of some kind or another are
often unavoidable, and their proportionality varies according to circum-
stances. The graver the threat, the higher the risks worth taking. So, there
may be grave circumstances, where launching fully autonomous weapons
is proportionate.

However, for such risky action to be prudent, those deciding upon it
would have to have their eyes fully open. The temptation, especially with
novel, sophisticated technology, is to indulge in wishful thinking and to
downplay the risks.?’ In addition, there is the phenomenon of “automation

% |bid., 257.
2 |bid., 259-260.

7 The roboticist, Ron Arkin, expresses such over-confidence in technology. See Sharon Vallor, “The Future
of Military Virtue,” 480; Scharre, 280, and 282-283; Brian Stiltner agrees: “Hyperbolic rhetoric surrounds
new weapons. Political and military leaders often excitedly claimed that a new weapon is going to make
a decisive difference or end a war. Almost always they overpromise.” See Brian Stiltner “A Taste of Arma-
geddon: When Warring is Done by Drones and Robots,” in Can War Be Just in the 21 Century? Ethicists
Engage the Tradition, eds. Tobias Winwright and Laurie Johnston, 14-28 (Maryknoll, NY: Orbis, 2015), 20.
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bias,” that is, human deference to machines.” Yet, as Scharre rightly says,
“100 percent error-free operation is impossible” and “[flailures are inev-
itable in complex, tightly coupled systems, and the sheer complexity of
the system inhibits predicting when and how failures are likely to occur.”?
Therefore, before launching fully autonomous weapons, the morally re-
sponsible human agents need to stare the worst-case scenarios squarely
in the face and satisfy themselves that they are worth risking, and that,
should they come about, they could be afforded.

In some cases, the cost will not be affordable and so the risk not
worth taking. If the price is military defeat, then that should be borne. The
tradition of “just war” thinking sanctions belligerency only under certain
conditions. Absent those conditions, war is not just. At that point, the
“just warrior” clambers off his war-horse and joins the pacifist on his knees,
praying God to secure the justice that he cannot. Then, together, they rise
and look around for non-military means of resistance.
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Abstract

In June of 1945, the International Military Tribunal (ITM) formed in London, faced the problem
of a non-yet existing legal armor for the Nazi crimes. Two new rules were widely accepted
there. First, a new category of war crimes, the “crimes against humanity” was legally defined.
Second, the ex-ante rejection of the defense line “I was following orders” or Fiihrerprinzip (the
principle of the duty to obey every order given by the military leader). In the first part of this
paper, | will present in brief, the historical and legal context of the rejection of Fiihrerprinzip as a
defense line of the Nazi defendants in Nuremberg trials as also in Eichmann’s trial in Jerusalem,
where the same legal context was enacted. Next, | will expose a short history of conscientious
objection in war ethics and the Interational Law on Human Rights that supports it. This
exposition reveals that objection to criminal orders has the status not only of a right, but
also of a duty for the soldiers on either side of the war. In the third part, the Rawlsian view on
conscientious objector will be exposed as the meeting point of a broadly Kantian conception
of war ethics and the existing Intemational Law frame. In the final part | will present some
philosophical aspects of jus in bello theory, as also the critique of its importance, and its
contribution to the reification of the moral importance of conscientious objection in wartime
and the rejection of Fiihrerprinzip.
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|. The Nazi case, the Nuremberg trials and Eichmann’s lay Kantianism

formed the International Military Tribunal (ITM) in London to ad-

judicate Nazi atrocities, the problem of a non-yet existing legal
armor for such prosecutions emerged. The effort was to present a leg-
islation based on preexisting laws and ethical codes of the countries
where the crimes were committed. Although the crimes were obvious
and widely accepted as horrible and unacceptable acts during the war,
the danger of an accusation for an ex post facto legislation by the Tri-
bunal, i.e., after the crimes were committed and so infringing the nat-
ural law, was obvious. Two new rules were widely accepted as promi-
nent in the charter of the Tribunal. First, a new category of war crimes,
the “crimes against humanity” was legally defined to serve the special
criminal content of Nuremberg Trial. Second, the ex-ante rejection of
the defense line “I was following orders” or Fiihrerprinzip was accepted
as a solid legal stance in International Law from then on.’

The outcome of this legislative work done in London, is obvious in
Nuremberg code whose 10 articles were enumerated at the final judge-
ment of the Medical Case Trial. The code was grounded on Hippocrates
medical ethics, the earlier European code of Tomas Percival, an English
physician in 1803, the earliest American code of William Beaumont a
physician in 1833, and the text of An Introduction to the Study of Ex-
perimental Medicine, written by the French physiologist Claude Bernard
in 1865. Except from these European codes, the earlier German legisla-
tion was also appealed to, mainly the directive by the Prussian Ministry
of Medical affairs issued on December 1900 related especially with
human experimentation.? According to this directive many medical war
crimes committed by Nazi doctors in concentration camps were clearly
illegal acts for the German law, so the defense line in Nuremberg trials
grounded on the ignorance of the doctors of any relative to human
experimentation German legislation, and so their obligation to follow
orders, proved pretentious. The most significant preexisting legal doc-
ument though, was a Circular of the Reich Minister of Interior, namely
“Guidelines on Innovative Therapy and Scientific Experimentation” ex-
isting from 1931. It is a kind of paradox to think that at that time there

In late June 1945, when the delegates of the victorious powers

' Anthony C. Grayling, Among the Dead Cities: Was the Allied Bombing of Civilians in WWIl a
Necessity or a Crime? (London, Berlin, and New York: Bloomsbury Academic, 2014), 229-231.

2 Michael A. Grodin, “Historical Origins of the Nuremberg Code,” in The Nazi Doctors and the
Nuremberg Code: Human Rights in Human Experimentation, eds. George J. Annas and Michael
Crodin, 121-144 (New York: Oxford University Press, 1992).
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did not exist other such progressive instrument in any other country,
whose articles are still considered to be much stricter and more precise
in guiding medical practice in human experimentation than the Nurem-
berg Code itself, or even the much later in the 20" century introduced,
Declaration of Helsinki.?

The same concern for preexistent laws that would empower the Tri-
bunal’s decisions on Medical Case Trial would be present in the empow-
erment of the ex-ante rejection on the defense line “| was following
orders” or Fihrerprinzip in battlefield or genocide operations of killing
army squads. Conformity and obedience were supposed to be the great
virtues of German nation but in the case of war crimes is seems that
Charles Percy Snow’s well-known quote that in “the long and gloomy
history of man, you find that more hideous crimes have been commit-
ted in the name of obedience than have ever been committed in the
name of rebellion,” proved right. In the Nazi regime Fiihrerprinzip was
widely accepted. But there was a legal precedent in Germany including
laws which were allowing a kind of conscientious objection against
war crimes. As Anthony Clifford Grayling in Among the Dead Cities as
also Hannah Arendt in Eichmann in Jerusalem* note, in every German
soldier’s military pay book there was explicitly stated that no soldier
was obliged to obey illegal orders. And there were several cases where
German soldiers at the Eastern Front refused to participate in mass ex-
ecutions of civilians, without any penalty. Those facts proved the legal
precedence of the right not to obey criminal orders and so the avoid-
ance of the post ex facto legislation accusation. Therefore, during the
Nuremberg Trials, Fiihrerprinzip was totally devaluated as a defense line
and the defendants were personally responsible for any crime against
the innocent civilians and the prisoners.> This trial established the ob-
ligation of the combatants not to obey criminal orders even with the
risk of punishment, being the responsible agents of criminal acts and
not just the executing organs of state’s war activity.

It is interesting that in Eichmann’s trial in Jerusalem, years later in
1961, the same legal context was enacted, so the defendant had to

3 Sharon Perley, Sev S. Fluss, Zbigniew Bankowski, and Francoise Simon, “The Nuremberg Code:
An International Overview,” in The Nazi Doctors and the Nuremberg Code: Human Rights in
Human Experimentation, eds. George J. Annas and Michael Crodin, 149-173 (New York: Ox-
ford University Press, 1992), 151.

4 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (New York: Penguin
Books, 1992); Crayling, 229-231.

> On this cf. David Whetham, “Military Ethics Education — What Is It, How Should It Be Done,
and Why Is It Important?” Conatus — Journal of Philosophy 8, no. 2 (2023): 759-774, especially
763f.
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prove that he did not commit any crimes and not that he just executed
orders. As Arendt reported, the defendant repeatedly referred that “he
did not only obeyed orders, he also obeyed the law.”® He probably
believed that this distinction could be important for his defense but
the court did not pay any attention to it. The funniest statement in this
trial was that Eichmann believed that he had lived all his life according
to Kant’s moral duties and especially according to Kant’s definition of
duty. He even spelled rightly the formula of categorical imperative,
although later on he admitted that “from the moment he was charged
with carrying out the Final Solution he had ceased to live according
to Kantian principles” changing, according to Arendt the Kantian for-
mulation in “Act as if the principle of your actions were the same as
that of the legislator or of the law” or as Hans Frank’s well known in
the Nazi regime formulation of the categorical imperative in the Third
Reich: “Act in such a way that the Fuhrer, if he knew your action, would
approve it.”” We will keep this lay Kantianism understanding of Kantian
duty in mind, which is still present even in contemporary philosophical
interpretations of Kantianism based on its alleged extreme formalism,
while we will discuss later on the philosophical aspects of “I followed
orders” in the third part of this paper, where the Kantian and Rawlsian
legal and moral roots of conscientious objection will be investigated.

[l. Conscientious objection and the International Law on Human
Rights

The history of conscientious objection to military orders is long and it
is considered in bibliography to start with the supposedly first objec-
tor, Maximilianus, the son of a Roman army veteran who in the year
295 was called up to the Roman army at the age of 21, and openly
denied this calling in terms of his religious beliefs. He was executed
and canonized then by the catholic church as Saint Maximilian.® Usually
conscientious objection emerged in states where compulsory military
service existed and not where it was voluntary. In most cases it was
recognized where there was no need to oblige pacifist religious mi-
norities to serve in the army. An early recognition in 1575, leaded to
Mennonites’ exemption from their army obligations during the Dutch
wars of independence.” The conscientious objection context though,

¢ |bid., 135.
7 Ibid., 136.
8 Peter Brock, Pacifism in Europe to 1914 (Princeton, NJ: Princeton University Press, 1972), 13.

? United Nations, Human Rights and Conscientious Objection to Military Service (New York:
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as it is shaped today, was constructed mainly during the great wars
based on the universal conscription into national armies, starting from
the Napoleon wars which followed the French Revolution and much
more during the World Wars of the 20" century. 16,000 persons in
UK and 4000 in USA refused to serve during the First World War.™
From this period already there were different approaches from different
states on that matter, ranging from imprisonment of objectors to the
acceptance of an alternative service or even accepting the absolute
refusal of any kind of service. The problem raised even greater during
the second big war with the much wider conscription all over the world
and one can say concluded in its present state after the wide adoption
of the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights, that rendered conscientious ob-
jection a human rights issue.

According to the Universal Declaration of Human Rights, article
18: “Everyone has the right to freedom of thought, conscience and
religion.”" That means that one can claim his freedom not to obey or-
ders that come in direct opposition to his religious beliefs or personal
values. A soldier has the right to object in genocide or even the humili-
ation and torture of a single person of the opposite side if he considers
it to be against his personal or common morality’s values. The above
rights (Freedom of thought, conscience and religion) according to Eu-
ropean Convention on Human Rights, article 9, 2 may be subjected to
certain limitations:

Freedom to manifest one’s religion or beliefs shall be sub-
ject only to such limitations as are prescribed by law and
are necessary in a democratic society in the interests of
public safety, for the protection of public order, health or
morals, or for the protection of the rights and freedoms of
others.™

According to the Charter of Fundamental Rights of the European Union,
article 10, 2: “The right to conscientious objection is recognized, in ac-
cordance with the national laws governing the exercise of this right.” '

UN Publications, 2012), 2.
'° |bid., 4.

" lbid., 7.

2 |bid., 8.

'3 |bid.
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According to the Ibero-American Convention on Young People’s Rights,
article 12 (Right to conscientious objection)

1. Youth have the right to make conscientious objection
towards obligatory military service. 2. The States Parties
undertake to promote the pertinent legal measures to
guarantee the exercise of this right and advance in the pro-
gressive elimination of the obligatory military service.'

However all the above Conventions and charters remain soft instruments
in the international context of a not yet existent compulsory International
Law. They are proposing and not ordering to the law makers of the differ-
ent countries whose legislating bodies can selectively respect the spirit
of the internationally molded new stance on old matters, as that of the
obligation or not of a soldier to obey any order of his superiors. Never-
theless, the moral status of the International Law is high and if one state
disrespects its principles, this state is considered to be a pariah of the inter-
national community and so possibly subjected to several restrictions and
penalties by other countries. It is obvious that the modern International
Law resolutely recognizes the right to conscientious objection.

In concluding, after the above discussed Nuremberg trial and Eich-
mann’s trial later, and the wide acceptance of the international legis-
lation on Human Rights, the objection to criminal orders became not
only a right but also a duty of the soldiers on either side of the war,
considered right or wrong according to the jus ad bello’s principles.
But isn’t that supererogatory and somehow superfluous? If the Interna-
tional Law remains still deprived of proportionate executive power and
possession of institutions that could protect the objecting soldier from
his state’s even lethal punishment, how possible is it for a single person
to become a saint, and sacrifice his life to obey his conscience and his
belief in the International Law? How strong is the historical moment’s
pressure when there is a mass support in unpunished murder like that in
Nazi regime? As Arendt comments

the law of Hitler’s land demanded that the voice of con-
science tells everybody: ‘Thou shalt kill,” (instead of the
common conscience’s order ‘Thou shalt not kill’) although
the organizers of the massacres knew full well that murder is
against the normal desires and inclinations of most people.™

4 1bid., 9.
> Arendt, 150.
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One must stand up no matter the cost, to condemn evil regimes’ orders
sometimes in danger even of the capital punishment. There existed such
persons throughout the west civilization history, defending their moral
values without considering the personal cost as Saint Maximilian in Ro-
man Empire or Franz Jagerstatter in Nazi Austria who was executed as
a conscientious objector' or the pacifist novelist Vera Brittain who
openly condemned during the second big war the mass bombing by the
Allies of big German cities as a moral and strategic failure.™

[ll. Conscientious objection in Kant and Rawls

It is interesting to examine the views of Immanuel Kant and John Rawls
on conscientious objection in trying to ground philosophically its con-
temporary status in human rights context. Rawls, who has openly ac-
cepted the Kantian roots of his philosophy, has expressed his view liter-
ally on conscientious objection, contrasting it to civil disobedience, in
his major work A Theory of Justice, while Kant’s view on conscientious
objection, can be extracted from his stance on civil disobedience and
his famous distinction between the private and public uses of reason.
In 1793, Kant although well known for his admiration for the
French revolution, in his essay “On the common saying: ‘That may be
correct in theory, but it is of no use in practice,’”® he essentially de-
nies the right of revolution.”?° There are diverse interpretations of this
essay, but Lewis Beck insists that here Kant’s denial of the right of
revolution is as firm and clear as his express sympathy for the French
Revolution. One explanation for that could be Kant’s alleged extreme
formalism: There is a contradiction in the conception of a constitution
having within it a positive law permitting the abrogation of the consti-
tution.?! The revolutionist does not appeal to the terms of the consti-

'¢ Franz )agerstatter, an Austrian conscientious objector during the second Big War who was
imprisoned and finally executed, refusing to wear the Nazi army uniform. His history inspired
the scenario of Terrence Malick’s film The Hidden Life, 2019.

17 Vera Brittain, Seed of Chaos: What Mass Bombing Really Means (London: New Vision Press,
1944).

® Ibid., 11.

" Immanuel Kant, “On the Common Saying: That May be Correct in Theory, but It Is of no
Use in Practice,” in Immanuel Kant Practical Philosophy, ed. and trans. Mary J. Gregor, 273-310
(Cambridge: Cambridge University Press, 1999).

20 Lewis W. Beck, “Kant and the Right of Revolution,” Journal of the History of Ideas 32, no.
3(1971): 411-422.

21 |bid., 413.
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tution for justification of his efforts to overturn the constitution; he
may appeal to the constitution for reform, he appeals to the natural,
not positive, law to criticize the constitution which he rejects. Another
explanation may be traced in Kant’s theory of government, in which the
most basic principle is the doctrine of separation of powers. The head
of the government can do no wrong in the sense that nothing he does
is punishable. Even if he is considered to act contrary to the law, the
citizens must not disobey but they can only exercise the right to public-
ly ask for reform. Another, historical explanation, may be that his older
enthusiasm for the revolution, may be compatible with his denial of the
right of revolution, if for him then “Revolution” meant “Restoration.”
Another yet explanation offered by Beck requires that we abandon the
moralistic or legalistic standpoint and move towards the standpoint
of Kant’s teleological conception of history.?? Kant cannot argue on a
utilitarian justification of the revolution. The republican constitution is
with respect to the law the one which is the original basis of every form
of civil constitution. Revolution creates an interval that is a return to
the state of nature and maybe a worst constitution will come out of
it than by gradual reform. Finally, the last explanation can appeal to
perfect and imperfect duties distinction. The right to revolt looks for-
ward the aim of a better world and the progress of mankind. This is an
imperfect obligation, which is not strict and leaves room for its fulfill-
ment. On the other hand, the duty to obey the established law is strict
or perfect and cannot be omitted. We have here the same conflict of
duties as in the case of lying to a murderer where Kant famously denies
the right to lie to save the life of an innocent man. Beck concludes that
“some inconsistency remains here because Kantian ethics is not ade-
quate to resolve the painful problems of conflicting duties.” 23

A better understanding of Kant’s possible stance can be found in his
famous distinction between public and private use of reason found in
his essay An Answer to the Question: What is Enlightenment? (1784).2*
His contra use of the terms “public” and “private” against their current
meanings is widely discussed. On one side, he considers private use the
use of reason of a public servant while exercising his duties which in no
case can be against the law. On the other side, he considers as public
use, the use of reason in expressing individual opinion by writing news-

2 |bid., 417.
= |bid., 422.

% |mmanuel Kant, “An Answer to the Question: What is Enlightenment?” in Practical Philos-
ophy (The Cambridge Edition of the Works of Immanuel Kant), ed. and trans. Mary J. Gregor,
11-22 (Cambridge: Cambridge University Press, 1999).
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papers articles or books or by participating in public conversations and
in this case, he can have an opinion against a law he considers flawed.
The first use, if it turns against the positive law, equates to revolution-
ary attitude while the second contributes to the gradual reform of so-
ciety to a perfectly constituted state. |t seems that Kantian framework,
leaves no room for civil disobedience. The inconsistencies that the
conflict between moral and positive law produces seem unresolvable.
We can only look towards a future reconciliation of them by gradual
reform. And this reform demands our public involvement. Finally, to
respect the laws of society does not mean to obey uncritically. You
can always talk by your public use of reason to demand for changes.
We cannot of course foresee what Kant’s opinion would be like
today. As Howard Caygill underlines, we cannot face Kant’s work as

an intellectual project independent of circumstances — a
work without a world [...] if we step behind the monument
and reconsider its constituent parts, the sheer heterogene-
ity of Kant’s writings is striking. And if we look beyond the
philosophical letter to the publication details of the indi-
vidual texts — who they were published by, and for whom
— we begin to gain a complex appreciation of the internal
diversity of Kant’s work, one moreover which allows us to
situate his authorship within the changing structures of the
intellectual life.®

Kant faces civil obedience in the context of his Theory of Justice not
in that of his Theory of Virtue. In his Metaphysics of Morals, he claims
that

the sovereign has only rights against his subjects and no
duties (that he can be coerced to fulfill) — Moreover, even
if the organ of the sovereign, the ruler, proceeds contrary
to law, for example, if he goes against the law of equality
in assigning the burdens of the state in matters of taxation,
recruiting and so forth, subjects may indeed oppose this
injustice by complaints (gravamina) but not by resistance.?

% Howard Caygill, A Kant Dictionary (Cambridge, MA: Blackwell Publishing 1995), 7-8.

2 Immanuel Kant, “The Metaphysics of Morals,” in Practical Philosophy (The Cambridge Edition
of the Works of Immanuel Kant), ed. and trans. Mary J. Gregor, 353-604 (Cambridge: Cam-
bridge University Press, 1999), 6:319. Italics by me.
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It is probable that in the historical context of the years after the French
revolution and his fear of Restoration, what he meant by resistance was
an armed violent resistance which he loathed and in the present con-
text we can suppose that he would probably list conscientious objec-
tion by just refusing to obey with no use of violence under complaints.
Maybe we can have a glimpse of his possible contemporary view on
conscientious objection in the work of John Rawls.

Rawlsian liberalism seems not to adopt the fear that revolution
and civil disobedience could reverse mankind’s labor towards the king-
dom of ends, a fear that made the “old Jacobine” refute revolution.
The opposite has proved to be true in 20* century as the multiple dis-
obedience movements against racism and discriminating laws as also
anti-war conscientious objection, had a great influence in law making
and finally have proved to be tools of improvement of society and not
obstacles to political and ethical progress. Rawls’ stance on conscien-
tious objection seems to consider those new historical facts.

In A Theory of Justice, he first exposes the definition of civil dis-
obedience as a public, nonviolent, conscientious yet political act con-
trary to law usually done with the aim of bringing about a change in
the law or policies of the government. It seems here that the publicity
condition coincides with the Kantian demand of gradual progress using
public reason. Civil disobedience

is an act guided and justified by political principles, that is,
by the principles of justice which regulate the constitution
and social institutions generally [...] cannot be grounded
solely on group or self-interest. Instead, one invokes the
commonly shared conception of justice that underlies the
political order [...] Not only is it addressed to public prin-
ciples, it is done in public. Civil disobedience is nonviolent
[..] It expresses disobedience to law within the limits of
fidelity to law.?” [On the other hand,] conscientious refusal
is noncompliant with a more or less direct legal injunction
or administrative order [...] is not a form of address appeal-
ing to the sense of justice of the majority.?®

Such acts have been the early Christians denial to perform certain pa-
gan acts, the refusal of the Jehovah’s Witnesses to salute the flag, the

%7 John Rawls, A Theory of Justice (Cambridge, MA: The Belknap Press of Harvard University
Press, 1999), 321-322.

% |bid., 323.
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pacifist denial to serve in war, or even Thoreau’s refusal to pay a tax
on the grounds that it would make him an agent of grave injustice to
another. Conscientious refusal may have other grounds than political
principles; religious beliefs or personal moral reasons or even a certain
community’s ethos can supervene. It needs not appeal to commonly
shared conception of justice but to deep personal beliefs. But how an
act like that can be justified in a well-ordered republican state? Here
Rawls uses the Kantian teleological conception of history towards an
anti-Kantian conclusion on conscientious objection. He believes that
the case of a pacifist’s conscientious objection against military service
for example, pacifism must be treated with respect and not merely tol-
erated because it accords reasonably well with the principles of justice.
Conscientious objector believes that “both the law of nations and the
principles of justice for his own society uphold him in this claim.” %’ Be-
cause “there is a common abhorrence of war and the use of force, and
a belief in the equal status of men as moral persons.”3°

The post legal positivism era with the adoption of the Dworkin-
ian interpretivism in the modern legal system, demands the laws to be
interpreted under the scope of the best political and moral principles.
Kant’s extreme formalism (according to Beck) against civil disobedi-
ence because of the fear of restoration do not serve society’s interests
and the dream of peace which remains utopic in a world with crimi-
nal wars around, especially those haunting the public interest today in
Ukraine and Middle East, with war crimes occurring live on TV by al-
most all parts. Conscientious objection is a tool of society’s self-eval-
uation and sometimes is the only way to keep the citizens alert to the
wrongs that governments are prone to commit and have repeatedly
committed in the recent past and so it’s a right and a duty in the con-
temporary blood-stained international environment.

IV. Fihrerprinzip and conscientious objection in jus in bello era

The jus in bello theory is described as the thesis of total or partial in-
dependency of the means of war against the reasons of war. There are
two central elements that are developed mainly after the Middle Ages
by Francisco de Vitoria (1483-1 546) of the school of Salamanca, and
the Dutch humanist Hugo Grotius (1583-1645). First is the principle
of discrimination (between combatants and innocents or civilians) and
second the principle of proportionality of means (instead of the war

» |bid., 334.
* |bid., 325.

[87]



GEORGE BOUTLAS FUHRERPRINZIP OR 'l WAS FOLLOWING ORDERS' IN JUS IN BELLO ERA

itself being a proportionate means to a certain cause according to jus
ad bellum). The right and duty to disobey criminal orders to certain ac-
tions as means of war or to refuse to participate in certain wars (selec-
tive consciousness objection), is examined in the more recent context
of jus in bello while general pacifism or absolute denial to serve in the
army, in their total disapproval of any war activity, may be considered
as part of the jus ad bellum problematics on right or wrong reasons of
war. We are going in this part to examine how the jus in bello philo-
sophical theory affected the right to disobedience in wartime.

Francisco de Vitoria is known for his debate with the Spanish Crown
on the treatment of the native Americans in the colonies of the New
World. Although he agrees at first with Aquinas in considering just war
a response to some fault, he reaches far more, suggesting an ethical
dilemma if we think the possibility of justice on both sides, creating
so the starting point of jus in bello.>' There can be a just cause and a
believed just cause based on what he calls in his major work De Indis,
the invincible ignorance:

There is no inconsistency [...] in holding the war to be a just
war on both sides, seeing that on one side there is right and
on the other side there is invincible ignorance [...] The rights
of war which may be invoked against men who are really
guilty and lawless differ from those which may be invoked
against the innocent and the ignorant.*

The core novelty in war theory introduced by Vitoria is of a war being
just on both sides because the primarily wrong side is subjected to
invincible ignorance and so we must accept the noncombatant immu-
nity as also the moral equality of combatants.*® So, noncombatants as
innocents are not supposed to the wrongness of the war in which they
are involved and killing them is morally wrong, a war crime as it will
be called later.

The moral equality of combatants will be again addressed later, by
Hugo Grotius. Grotius seems to both support and reject this notion.*

31 Nicholas Rengger, “The jus in bello in Historical and Philosophical Perspective,” in War:
Essays in Political Philosophy, eds. Larry May and Emily Crookston, 30-46 (Cambridge: Cam-
bridge University Press, 2008), 38.

32 Francisco de Vitoria, De Indis, in Vitoria Political Writings, edis. Anthony Pagden and Jeremy
Lawrance, 231-292 (Cambridge: Cambridge University Press, 1992), section lll, 7.

# |bid., 39.

34 Hugo Grotius, De jure belli ac pacis libri tres, Volume 2: On The Law of War and Peace, ed.
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To understand that we must focus on the tension between justice and
peace in the context of war ethics. It seems that from the aspect of
justice the combatants who clearly know that their cause is unjust are
not even allowed to fight according to the natural law. But he thinks
that a moral obligation not to punish arises from what he calls a “law
of nations” meaning the law that states agree on. This tension between
justice and peace parallel to the one between natural law and “law of
nations” finally, for Grotius, promotes the latter. And why is this?

Grotius does not allow the law of nations to command
what the natural law forbids but only allows unjust acts
to go unpunished. This permission accords with the natural
law [...] He says that even those who are responsible, in ac-
cordance with the natural law and mercy, may be pardoned.
For Grotius, pardons and mercy are a part of the natural
law, for they lead to peace and less bitterness during war.*

So, we must consider both sides (right or wrong) equally morally re-
sponsible for atrocities and so equally obliged to object in criminal
orders. Natural law somehow tells us what is right according to justice
while at the same time prescribes the pursue of peace by agreements.*
The equality of combatants is a step in this direction of agreement even
if only the one side is right.?’

In the same line of the moral equality of both sides Michael Walzer
considers combatants on both sides to be victims.>® Common people
have entered the war because of patriotism or persuasion by the gov-
ernment and they are not considered responsible for the war. They have
been driven to the war as a flock of coerced innocents or ignorant ala
Vitoria. So, as victims, all combatants are equal in their right to protect
themselves. That is for Walzer, exactly what most people believe. This

James Brown Scott, trans. Francis W. Kelsey (Oxford: Clarendon Press; London: Humphrey
Milford, 1925).

3 Steve Viner, “The Moral Foundations of the jus ad bellum / jus in bello Distinction,” in
Routledge Handbook of Ethics and War: Just War Theory in the Twenty-First Century, eds. Fritz
Allhoff, Nicholas G. Evans and Adam Henschke, 49-62 (New York and London: Routledge,
2013), 53.

3¢ This tension between seeking justice or peace by the war as a tension between jus ad bellum
and jus in bello is thoroughly discussed in Jovan Babic, “Ethics of War and Ethics in War,” Co-
natus — Journal of Philosophy 4, no. 1(2019): 9-30.

¥ |bid.

38 Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (New
York: Basic Books, 2000), 30.
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conception comes out of respect for individual rights and the rejection
of the carnage. The immunity thesis and the moral equality of combatants
introduced by Vitoria we have already seen, keep war slaughter in certain
limits, where the rights don’t exist, and peace seems impossible.3 This
equality renders all the soldiers moral responsible for objecting criminal
orders even if they are fighting on the right side of the war.

Nevertheless, the separateness of jus in bello from the jus ad bel-
lum and the moral equality of the combatants have received a strong
criticism grounded on individual rights. In his paper “The Ethics of Kill-
ing in War”# Jeff McMahan creates a strong link between individual
right to defense and criticism. His position has a strong individualistic
and interpersonal element according to which every case of killing is
subjected to interpersonal evaluation of the opponent’s liability to be
killed. The state is out of the calculation, there are only those liable
to kill and those not liable to kill and each combatant is personally
responsible for his acts from his participation in a right or wrong war to
his special acts in certain circumstances. According to McMahan the jus
ad bellum determinations penetrate jus in bello judgments concluding
in the rejection of moral equality of combatants. Viner claims that in
concluding so criticism fails to see war as a special human activity e.g.,
a violent game like American football with its own violence-accepting
rules and tries to impose the rules and laws of everyday disputes in
the community to the battlefield. But even if we insist in an analogy
of international laws of war with national legal systems that regulate
peacetime citizens’ activities, as Viner denotes:

Legal systems are morally required in part because they are
necessary for peace, and a legal system is only maintained if
it has enough fidelity to its laws. Its existence relies on such
fidelity. Similarly, a concept of war that promotes peace is
only maintained if there is enough fidelity to it, and as a
result, it needs rules that people are willing to support [...].
People support these rules, which creates the required fideli-
ty to this concept of war, because of the reasons related to
peace stated above and because, following Walzer, they are
rules that are deeply rooted in the experience of war.*'

3 Viner, 54.

40 Jeff McMahan and David Rodin, “The Ethics of Killing in War,” Ethics: An International Jour-
nal of Social, Political, and Legal Philosophy 114, no. 4 (2004): 693-733.

41 Viner, 56.
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However demanding may this individualistic position of criticism be, as if
any soldier had his own war against the opponents, this position performs
the transition of the injustice from the general to specific and turns the re-
sponsibility from the state’s level to that of the global one. Like the utopia
of the Kantian “world of ends” the utopia of the personal responsibility in
war “renders the citizens of a state in agents of a noumenal universe.”*?
We can conclude here that the criticism’s view, even more than the sep-
arateness (of jus in bello from the jus ad bellum) and the moral equality (of
combatants) view, stands for the personal responsibility and the right of
conscientious objection in war activities, as the autonomous agent-com-
batant decides for himself and chooses his acts in every case.

V. Conclusion

The delegitimization of Fihrerprinzip or “l was following orders” is a
fact in modern International Law. The right to conscientious objection
is reified through the Nuremberg trial and the several Conventions on
Human Rights. Much more than a right it has become a duty, as the
international courts recognize the personal responsibility of the soldier
even if he has been ordered by superiors to commit criminal acts. John
Rawls supports in his theory the conscientious refusal considering it
as a tool of society’s self-evaluation keeping the citizens alert to the
wrongs that governments are prone to commit. War is a special activi-
ty and may be faced in its peculiarity: “war cannot be morally justified,
[...] just war theory cannot give the justification for it.”* The jus in bel-
lo theory seems to support the need to resist criminal war carnage as
it focuses on the means instead of the reasons of war. In seeking peace
instead of justice which seems unattainable in the extremely complex
and usually irrational environment of a war blast, jus in bello principles
attempt to regulate the chaos, eliminate the slaughter, and keep the
hope of peace alive. Peace is also justice’s demand. And the refusal to
obey criminal orders or the conscientious objection of the combatants,
together with their moral equality and the separateness of means from
reasons of war are tools which are building this future peace.
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Abstract

This paper presents the real case of a military surgeon who is the only one working at a
small hospital in Iraq. The military surgeon can only operate on one wounded soldier due
to limited medical resources. The first wounded soldier to arrive is the enemy. The second
wounded soldier to arrive shortly after the enemy is a compatriot. Both soldiers will die
without lifesaving surgery. The military surgeon is ordered by his superior not to operate on
the enemy. Under the Geneva Conventions, physician-soldiers are legally required to give
medical attention impartially. The only exception is urgent medical need. Both soldiers,
friend and foe, have an urgent medical need. Dual-loyalty dilemmas such as this one can
arise for military medical practitioners when loyalty to patients comes into conflict with
loyalty to third parties such as the state. In this paper, several solutions to the dual-loyalty
dilemma are considered and rejected. Solutions to the dual-loyalty dilemma ultimate fail
because they rest on the physician-as-healer model which grounds contemporary medical
ethics. The view that the ultimate objective of physicians and medicine is winning battles
is defended. Physicians are non-neutral and partial fighters who sometimes must do harm.
Medicine is a weapon that physicians use to fight an enemy. The only relevant differences
between a soldier and physician are the kind of enemy, location of the enemy, and the
type of weapons used against the enemy. The paper concludes that physician-soldiers are
doctors with borders. There is no dual-loyalty dilemma on the physician-as-fighter model.
The military surgeon should obey his orders and not operate on the enemy. Implications of
the physician-as-fighter model for mass casualty triage and physician-soldier participation
in non-lethal weapons development are considered.

Keywords: dual-loyalty dilemma; medical ethics; military ethics; non-lethal weapons
development; neutrality; impartiality; physician-as-fighter; mass casualty triage
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I. Introduction

here is a painting called “Hippocrates refusing the gifts of Arta-
xerxes” (1792). It tells the story of the emissaries of Artaxerxes

11 (405-358 BC), King of Persia, who were sent to Greece to per-
suade Hippocrates to save Persian soldiers suffering from the plague.
The emissaries are depicted offering Hippocrates great gifts and pla-
cing a large heap of gold coins at his feet. Hippocrates’ head is turned
away from the emissaries with his left hand stretched out toward them
in a sign of rejection. His left leg is also stretched out with his foot
bearing down on the heap of coins. Hippocrates is reported to have
said, “Tell your master | am rich enough; honor will not permit me to
succor the enemies of Greece.”

Hippocrates’ rejection to help the Persians may seem surprising
given that his Oath can be interpreted as forbidding physicians from
discriminating between patients on the basis of political affiliation: |
will apply dietetic measures for the benefit of the sick according to my
ability and judgment; | will keep them from harm and injustice.”’

The sick could include friend and foe. What is even more surprising
is that this painting of Hippocrates served as the model for a com-
memorative stone commissioned by the American Medical Association
(AMA) and placed in the staircase at Washington Monument in 1855
as a tribute to President George Washington. The stone bears the in-
scription “Vincit Amor Patriae” (Love of Country Prevails). Did the
AMA at one time prioritize patria over patient in times of conflict?
When the AMA published its first code of ethics in 1847, it discussed
many things including a physician’s responsibilities to his patient and a
patient’s responsibility to her physician. But the code never explicitly
mentions where a physician’s loyalty should lie in times of conflict. Yet
in the Introduction to the 1847 code of ethics, the AMA states that
a physician should not withhold his services from an individual or his
community except under rare circumstances in which doing so would
be unjust to himself or his fellow physicians.? At least until 1855, giv-
ing medical attention to the enemy was for the AMA one of those rare
circumstances.

" Edmund D. Pellegrino, “The Moral Foundations of the Patient-Physician Relationship: The Es-
sence of Medical Ethics,” in Military Medical Ethics, Volume 1, eds. Thomas E. Beam and Linette
R. Spracino, 3-21 (Washington, D.C.: Office of the Surgeon General, Department of the Army,
and Borden Institute, 2003), 6.

2 American Medical Association, Proceedings of the National Medical Conventions (Philadelphia,
PA: AMA, 1847), 85, http://ama.nmtvault.com/jsp/PsimageViewer.jsp?doc_id=6863b9b4-a8b5-
4ea0-9e63-ca2ed554e876%2Fama_arch%2FADO0000 1%2FO039PROC&pg_seq=85.
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Today, the AMA marches to a quite different tune. According to
Principle IX of the AMA Code of Ethics, “A physician shall support ac-
cess to medical care for all people.”?

The AMA notes in a discussion of Principle IX that “the medical
profession has no commitment to political advocacy because civic vir-
tues are outside the professional realm.”* In the case of an American
physician-soldier, upholding Principle IX of the AMA Code of Medical
ethics may call for supporting the enemy’s access to medical care. Af-
ter all, “for all people” includes the enemy. Yet upholding Principle IX
can, under certain circumstances, generate a serious conflict between a
physician-soldier’s loyalty to his patient according to his medical eth-
ical code and his loyalty to the state according to his military ethical
code. This conflict of loyalties is called the dual-loyalty dilemma. The
International Dual Loyalty Working Group defines the dual-loyalty di-
lemma as follows:

Clinical role conflict between professional duties to a pa-
tient and obligations, express or implied, real or perceived,
to the interests of a third party such as an employer, an
insurer or the state.’

Edmund Howe recounts the following true story of a dual-loyalty di-
lemma faced by a military surgeon in Iraq:

Military Surgeon

A military physician was the only surgeon working in a small
clinic in Iraq when a wounded enemy soldier was brought
in. He was so badly injured that he needed immediate ab-
dominal surgery to survive.

At the same time, a U.S. soldier also was wounded and was
reported inbound by helicopter evacuation from the battle-
field. He, too, needed immediate lifesaving surgery that
only this sole surgeon at this same clinic could provide.
The highest-ranking officer in the clinic was not a physician.

3 American Medical Association, AMA Code of Medical Ethics (2015-2016), Principle IX, Pre-
amble, XV, www.ama-assn.org/delivering-care/ethics/code-medical-ethics-overview.

4 American Medical Association, Code of Medical Ethics of the American Medical Association,
Principle IX, Preamble, XXX, 2014-2015.

> Dual Loyalty Working Group, Dual Loyalty and Human Rights in Health Professional Practice:
Proposed Guidelines and Institutional Mechanisms (Washington, D.C.: Physicians for Human
Rights, 2002).
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He ordered the surgeon not to begin surgery on the enemy,
but to wait until the U.S. soldier arrived and then to operate
on him first. The military surgeon saw an ethical dilemma:
should he ignore this order and follow what he saw as his
medical, professional obligation to operate immediately
on the patient before him, though he was a member of an
enemy force, or should he wait as he was ordered knowing
that if he waited, the patient before him would die?*

What should the military physician do? Like Howe, | will reveal what
this military physician chose to do later. What | will reveal now is what
| think the military physician should do. | think he should not oper-
ate on the enemy. To support this view, | will argue that physicians
are fighters, just like soldiers, who wield weapons — the weapons of
medicine — to win battles against obstacles to health. That is, | claim
that physician-soldiers are doctors with borders. The only important
differences between a soldier and a physician are the kind of enemy
they fight, the location of the enemy, and the types of weapons used
to fight the enemy. There are several implications of this view. First, if
physicians are fighters, then there is no dual-loyalty dilemma because,
as fighters, a physician’s loyalty is always on the side of those who
fight against the enemy. Second, if physicians are fighters, then we
should shift our view away from medical ethics grounded in healing
towards medical ethics grounded in fighting. This is not as difficult
as it may seem. Third, the physician-as-fighter model creates a new
model for mass casualty triage. Finally, if medicine is a weapon, then
physician-soldiers may be morally required to participate in military
weapons development.

The paper proceeds as follows. In Section I, | discuss and reject
two prominent types of solutions to the dual-loyalty dilemma. In
Section lll, | argue that neutrality, impartiality, and the “do no harm”
principle are not desirable medical values and should be rejected.
This is important because these principles are at the foundation of a
medical ethics grounded on the physician as healer. In Section 1V, |
argue that medicine is a weapon just as guns and bombs are weapons.
Section V concludes with a discussion of Howe’s case of the military
surgeon and implications of the physician-as-fighter model for mass
casualty triage.

¢ Edmund G. Howe, “When, If ever, Should Military Physicians Violate a Military Order to Give
Medical Obligations Higher Priority?” Military Medicine 180, no. 11 (2015): 1118.
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. Solutions to the dual-loyalty dilemma

Solutions to the dual-loyalty dilemma fall roughly into two categor-
ies: commensurable and incommensurable.” On one side is the view
that military and medical loyalties are commensurable but pull in differ-
ent directions. The challenge for those who adopt this type of solution
is figuring out how to determine when the pull of one loyalty should
trump the other loyalty. On the other side is the view that military and
medical loyalties are incommensurable. As long as military and medical
loyalty is in play, only one loyalty has pull. The incommensurability
view breaks down into two further positions. One position is that ex-
tra-medical considerations are never relevant to medical decision-mak-
ing. If one adopts this position, the challenge is to explain why military
necessity always plays second fiddle to medical need. The second pos-
ition is that only extra-medical considerations are relevant. Proponents
of this position must explain why military necessity always outweighs
medical need.®

a. Commensurability

Solutions in this category reflect a positive view of the physician-sol-
dier role. As Michael E. Frisina points out,

Military medical personal (sic) are highly decorated for
their courage and bravery in assisting their fallen comrades
and list among the highest number of recipients of the Con-
gressional Medal of Honor for their actions above and be-
yond the call of duty.’

On this view, physicians can become soldiers, but a commitment to
both medical and military loyalties will sometimes come into conflict.

7 Fritz Allhoff, ed., Physicians at War: The Dual-Loyalties Challenge (Dordrecht: Springer,
2008), 7.

8 Allhoff, Physicians at War, 7. Allhoff mentions another option but admits that he is not sure
how it is a solution. This option entails that military and medical values are intractable, but
both apply in the same context. But see Howe for a discussion on how the military physician
might meet the mutually exclusive needs of the military and a soldier patient in the case of re-
porting homosexual behaviour in the US military. Edmund G. Howe, “Mixed Agency in Military
Medicine: Ethical Roles in Conflict,” in Military Medical Ethics, Volume 1, eds. Thomas E. Beam
et al., 331-365 (Washington, D.C.: Office of the Surgeon General, Department of the Army,
and Borden Institute, 2003), 335.

? Michael E. Frisina, “Guidelines to Prevent the Malevolent Use of Physicians in War,” in Phys-
icians at War: The Dual-Loyalties Challenge, ed. Fritz Allhoff, 39-52. (Dordrecht: Springer,
2008), 40.
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When they do, military physicians, nurses, and other health care prac-
titioners sometimes make questionable choices. For example, human
rights violations perpetrated at Abu Ghraib and Guantanamo Bay that
included the participation of medical practitioners have cast a long
shadow over the role of the medical profession and its participation
in conflict situations. But instead of leaving medical practitioners in
a moral black hole to fend for themselves, Greg Bloche and Johna-
than Marks believe we should acknowledge “the tensions between
their Hippocratic and national service commitments” and assist doc-
tors and nurses “by working with them to map a course between the
two.”'® Consider the following attempts to map a course through the
dual-loyalty dilemma.

i. Moral problem-framing

Rather than think of dilemmas as threats to be avoided, Rebecca John-
son argues that they are challenges to be embraced."" This view is based
on two beliefs. First, ethical dilemmas are opportunities for personal
growth; second, life is complex enough that if we take the time to look
closely, we will see that there are “multiple roads to faithful and loyal
service.”? For Johnson, moral dilemmas contain the seeds of their own
resolution. For instance, Johnson discusses the case of a devout Chris-
tian and pro-life platoon leader who is approached for advice by an
enlisted pregnant female in her unit. The platoon leader is required to
counsel the pregnant Marine on all her options, including termination.
The platoon leader cannot ignore her religious convictions, but she
also cannot ignore her duty to the Marine. What should the platoon
leader do? To assist physician-soldiers in finding a third path through
polarized options, Johnson recommends a four-step approach to “mor-
al problem-framing that seeks to open, rather than close, courses of
action” so that soldiers can honour both their personal and profession-
al commitments.™ Johnson admits that while moral problem-framing

'© Gregg M. Bloche and Jonathan H. Marks, “When Doctors Go to War,” The New England
Journal of Medicine 352, no. 1 (2005): 5.

" Rebecca ). Johnson, “Serving Two Masters: When Professional Ethics Collide with Personal
Morality,” in Routledge Handbook of Military Ethics, ed. George R. Lucas, 266-277 (Abingdon:
Routledge, 2015), 271.

12 Ibid.

3 Ibid., 266. According to Johnson’s four-steps to moral problem-framing, the platoon leader
should (1) clarify the various moral and ethical actors and issues involved in the situation, (2) iden-
tify different options that meet her various moral and ethical responsibilities, (3) weigh the real, not
perceived, implications of potential options, and (4) valuate which of the options identified open
new ground for moral and ethical service. See Johnson, “Serving Two Masters,” 272-273.
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may not help military personnel in every case, such an approach opens
a space for new pathways to a resolution, which in turn create new
opportunities for moral growth and improved leadership.™

ii. Discretion

Johnson’s moral problem-framing approach sees ethical dilemmas as
opportunities for military personnel to find a course through what
often just appear to be diametrically opposed options. But what about
cases in which there really are only two options? For example, Howe
recounts that during World War I, military commanders in Burma de-
cided that combatants who contracted malaria and suffered from high
fevers should return to battle. The long-term consequences of malaria
include liver abscesses and tuberculosis. Military physicians complied
with their commander’s orders. Later, that judgement was called into
question. Some claim that the medical officers were “robbed of sacred
duties and rights to which their professional knowledge and service
entitles them.”"™ What was the right decision?

Howe argues that physicians should follow a discretion guideline
when a conflict exists between the needs of the military and those
of the patient. According to Howe, the physician-soldier must choose
either to exercise discretion when the needs of the military are not
absolute, or to exercise no discretion when the needs of the military
are absolute.’ After all, when a physician enlists in the military, she
“at least implicitly, promises to support the mission or greater good
when and if this is necessary, even if this requires subordinating the
medical well-being of the individual soldier.”"” According to Howe, the
military physicians in Burma were right not to exercise discretion. Mil-
itary necessity was absolute in this case because the military physicians
lacked the information necessary to clearly understand the battlefield
situation, lacked battlefield expertise to win the war, and were not in a
position to determine the level of battlefield effectiveness of soldiers
suffering the flu from malaria.’® However, when the gain to the military
is negligible and the harm to the soldier is significant, Howe claims
medical physicians should exercise discretion. Such cases include evalu-
ating pilots and commanders for impairment, treating soldiers with

4 Ibid., 266.
> Howe, “Mixed Agency in Military Medicine,” 339.
'¢ Ibid., 355.
7 Ibid., 333.
'8 Ibid., 339.
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minor issues such as substance abuse, and meeting the clinical needs of
soldiers with psychological disorders.™

iii. Coleman supreme emergency in military medical settings framework
flowchart

Some views are even more specific than Howe’s physician-discretion
guideline or Johnson’s moral problem-framing approach. For example,
Nikki Coleman creates a framework flowchart to assist physician-soldiers
and ethics committees to make informed decisions in challenging oper-
ational situations such as administering an experimental anthrax vaccine
to coalition forces during the Gulf War.?° The issue in this case was not
just the administering of unproven pharmaceuticals but the suspension
of the bioethical principle of informed consent by mandating the vac-
cine. Coleman argues there are situations in which bioethical principles
must be suspended. These include cases when a patient is unconscious, a
danger to himself and others due to a mental health condition, or pub-
lic health concerns.?’ By drawing on bioethical principles, the Siracusa
Principles, and the concept of supreme emergency, Coleman develops a
supreme emergency in military medical settings framework flowchart to
support informed and consistent decision-making and balance the oper-
ational needs and risks to military personnel.?> The Siracusa principles
are an essential part of the framework because they were created to bal-
ance the suspension of individual rights and a need to protect the wider
community from health threats such as a pandemic.?® They are intended
to prevent the risk of all bioethical principles being suspended when the
operational situation may only require the suspension of one, such as the
principle of autonomy in the case of a mandatory anthrax vaccine for
soldiers before deployment to a conflict setting.

Commensurability solutions to the dual-loyalty dilemma are at-
tractive for several reasons. First, they support physician participation

' |bid., 344-355. For similar views, see Michael L. Gross, “Military Medical Ethics in War and
Peace,” in Routledge Handbook of Military Ethics, ed. George R. Lucas, 248-264 (Abingdon:
Routledge, 2015), 260; William Madden and Brian Carter, “Physician Soldier: A Moral Pro-
fession,” in Military Medical Ethics, Volume 1, eds. Thomas E. Beam and Linette R. Spracino,
269-291 (Washington, D.C.: Office of the Surgeon General, Department of the Army, and
Borden Institute, 2003).

20 Nikki Coleman, “When to Suspend Bioethical Principles in Military Medicine for Operational
Purposes: A Framework Approach,” in Health Care in Contexts of Risk, Uncertainty, and Hybrid-
ity, eds. Daniel Messelken and David T. Winkler, 221-234 (Cham: Springer, 2022), 233.

2 |bid.
2 |bid., 221.
3 |bid., 224.
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in the military. Advances in medicine have made physician participation
a crucial component of winning contemporary wars. Commensurability
means the physician-soldier is not a morally impossible role. Second, a
commensurability approach might alleviate the additional problem that
different people deal with the same ethical tensions in different ways.
Two military physicians may come to opposite conclusions on how to
resolve the same ethical dilemma. Commensurability solutions to the
dual-loyalty dilemma generate guidelines, frameworks, and flowcharts
that can not only save time in the field hospital and on the battlefield
but also foster consistency in ethical decision-making across people,
countries, and services.?* Finally, a more consistent approach to resolv-
ing ethical dilemmas may go some way to relieving military medical
practitioners of the pain they may feel when they must follow military
necessity knowing it will cause harm to individual soldiers.?

Adopting a commensurability approach to solving the dual-loyal-
ty dilemma faces an obstacle. Commensurability views make a crucial
assumption, namely that using medicine, medical knowledge, and med-
ical skills for non-medical ends is morally unproblematic. However,
several of the world’s medical ethical codes unequivocally reject this
assumption. Consider the following examples:

World Medical Association (WMA) Declaration of Tokyo: The
physician’s fundamental role is to alleviate the distress of his or
her fellow human beings, and no motive, whether personal, col-
lective, or political, shall prevail against this higher purpose.?

The International Dual Loyalty Working Group of Physicians
for Human Rights: Using medical skills or expertise on behalf
of the state or other third party to inflict pain or physical or
psychological harm on an individual that is not a legitimate
part of medical treatment [is a human rights violation].?’

% |bid., 228.
% Howe, “Mixed Agency in Military Medicine,” 356.

2 World Medical Association, WMA Declaration of Tokyo — Guidelines for Physicians con-
cerning Torture and other Cruel, Inhuman or Degrading Treatment or Punishment in Relation
to Detention and Imprisonment (WMA, 2022), https://www.wma.net/policies-post/wma-dec-
laration-of-tokyo-guidelines-for-physicians-concerning-torture-and-other-cruel-inhuman-or-
degrading-treatment-or-punishment-in-relation-to-detention-and-imprisonment/.

%7 Dual Loyalty Working Group. Dual Loyalty and Human Rights in Health Professional Practice.
Proposed Guidelines and Institutional Mechanisms (Washington, D.C.: Physicians for Human
Rights, 2002).
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American Medical Association: Physicians must oppose and
must not participate in torture for any reason. Participation
in torture includes, but is not limited to, providing or with-
holding any services, substances, or knowledge to facili-
tate the practice of torture. Physicians must not be present
when torture is used or threatened. Physicians may treat
prisoners or detainees if doing so is in their best interest,
but physicians should not treat individuals to verify their
health so that torture can begin or continue.?®

The only way for the commensurability view to respond to these eth-
ical injunctions to put medicine and patient before patria is to assert
that military necessity and safeguarding the community may need to
take priority over these medical ethical codes in times of conflict. But
what justifies a medical professional prioritizing the security concerns
of the group over the autonomy and medical needs of the individual?
For some theorists, the answer is “nothing” because the role of phys-
ician and soldier are incommensurable.

b. Incommensurability

One way to solve the dual-loyalty dilemma is to grab one horn and spurn
the other. Either non-medical considerations in medical decision-making
are irrelevant (physician-first) or non-medical considerations are the only
ones that are relevant (soldier-first). The most common horn to grab is
the physician-first horn. This can be done in two ways. The first option is
to segregate the role of the physician and soldier. Physicians should not
become soldiers and soldiers should not become physicians. This will
prevent the two loyalties from coming into conflict. The second option
is to agree that physicians can become soldiers, but they should always
prioritize medical need over military need.

i. Segregation

Victor Sidel and Barry Levy believe the tension between a physician’s
loyalty to her medical code of ethics and a soldier’s loyalty to her mil-
itary code of ethics is all too frequent and creates an “inherent moral
impossibility” to carry out both roles.?” Due to the conflict in loyalties,

28 American Medical Association, “Opinion 2.067: Torture,” in AMA Code of Medical Ethics
(2015). Emphasis added.

2 Victor W. Sidel and Barry S. Levy, “Physician-Soldier: A Moral Dilemma,” in Military Medical
Ethics, Volume 1, eds. Thomas E. Beam and Linette R. Spracino, 293-231 (Washington, D.C.:
Office of the Surgeon General, Department of the Army, and Borden Institute, 2003), 296.
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physician-soldiers frequently violate bioethical principles while also
failing to fulfill the expectations and responsibilities of the Geneva
Conventions.3® When the practice of medicine comes under military
control, it becomes “fundamentally dysfunctional and unethical.”?’
Sidel and Levy’s view is that “combining combat capabilities with med-
ical skills [perverts] medical care into a ‘weapon.’”3? Thus, it is wrong
for physicians to serve as physician-soldiers because the overriding
ethical principles of each profession are incompatible. A physician is a
physician, a soldier is a soldier, and never the twain shall meet.

ii. Physician first, soldier second

Most theorists that grab the physician-first horn of the dilemma would
disagree with Levy and Sidel that combining the role of a physician and
a soldier creates an “inherent moral impossibility.”?* Physicians may
become soldiers, but medical ethics nevertheless takes priority over
military ethics. Edmund Pellegrino considers different models of the
patient-physician relationship and concludes that the model of phys-
ician as healer lies at the heart of the Hippocratic Oath and serves as
the foundation for medical ethics.** Many agree with Pellegrino that
“medical ethics begins and ends in the patient-physician relationship.”3

Medicine is defined by its “end” and that end is helping and healing;
the end of medicine as medicine is what distinguishes it as “a special
kind of human activity with its own internal morality.”** As such, the
internal morality of medicine demands its own loyalty which can come
into conflict with competing commitments. When loyalties conflict or
a case is morally ambiguous, physician as healers should put their med-
ical ethics code first.%

3 |bid., 303. Usually, physicians in a civilian practice have ways around such ethical conflicts
by referring the patient to a different physician or resigning from their position. This option is
not usually available to physician-soldiers.

*1 |bid.
*2 |bid., 304.

33 See Howe’s rebuttle in “Point/Counterpoint — A Response to Drs Sidel and Levy,” in Military
Medical Ethics, Volume 1, eds. Thomas E. Beam and Linette R. Spracino, 312-320 (Washington,
D.C.: Office of the Surgeon General, Department of the Army, and Borden Institute, 2003).

34 The other models include physician as clinical scientist, businessman, body mechanic, and
social servant. Pellegrino, 9-10.

* |bid., 5.
* |bid., 10.

37 See Daniel Zupan, Gary Solis, Richard Schoonhoven, and George Annas, “Case Study: Di-
alysis for a Prisoner of War,” The Hastings Center Report 34, no. 6 (2004): 12; Tom Koch,
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Grabbing the physician-first horn is the most common approach
to solving the dual-loyalty dilemma and has much to recommend it.
In most cases, it is easier navigating the edicts of one ethical code
than navigating two. The various guidelines, frameworks, and flow-
charts offered by proponents of the commensurability approach are
proof of how difficult it is to find a path through the moral maze in
which military medical practitioners may find themselves. Giving pri-
macy of position to one ethical code or loyalty allows one to act with
a clear conscience. Moreover, the moral dictates of the many contem-
porary medical ethics codes are reflections of the principles found in
the Hippocratic Oath, parts of which are recited by most U.S. medical
students on the occasion of “white coat” ceremonies. Furthermore, a
physician-first approach to resolving the dual-loyalty dilemma aligns
with contemporary secular and religious sentiments regarding the in-
herent dignity or sanctity of all human life and the medical practition-
er’s unique role in preserving it in times of medical need.

Yet, there are at least three reasons that speak against grabbing
the physician-first horn of the dual-loyalty dilemma. First, it is very im-
portant to note that medical ethical codes are not laws but standards
of honourable conduct. As Fritz Allhoff correctly points out, the AMA
does not offer arguments but “merely statements.”*® This is also true
for the WMA and other medical ethical codes. What we need, however,
are arguments to give us “reasons (as might be offered by premises and
a purported inferential structure) to accept them aside from the fact
that medical associations endorse them.”??

Second, the segregation solution proposed by Sidel and Levy is
problematic because it would require calling on civilian physicians who
would not have the necessary military training to provide medical ser-
vices on the battlefield.*

Third, the physician-first view suffers from what | call the McCoy
Complex. In the original Star Trek television series, the character Dr.
Leonard McCoy, also known as “Bones,” is the chief medical officer on
the Federation Constitution-class starship USS Enterprise. One of the

“Editorial: Weaponising Medicine: ‘Tutti Fratelli,” No More,” Journal of Medical Ethics 32, no.
5 (2006): 249-252.

38 Fritz Allhoff, “Physician Involvement in Hostile Interrogations,” in Physicians at War: The
Dual-Loyalties Challenge, ed. Fritz Allhoff, 91-104 (Dordrecht: Springer, 2008), 98.

3% Allhoff, “Physician Involvement in Hostile Interrogations,” 98.

3

40 Michael L. Gross “The Limits of Impartial Medical Treatment During Armed Conflict,” in
Military Medical Ethics for the 21< Century, ed. Michael L. Gross and Don Carrick, 7 1-84 (Ab-
ingdon: Routledge, 2016), 82.
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most iconic catchphrases from the original Star Trek series is the line
“I’'m a doctor, not an X,” which McCoy usually uttered to express his
frustration when anyone questioned his authority in medical matters
or when he was asked to perform tasks in which he did not specialize.
Examples include “I’'m a doctor, not an engineer,”*' “I’'m a doctor, not
a bricklayer,”#? “I’'m a doctor, not an escalator,” and sometimes in
reverse order as in “I’'m not a magician, Spock, just an old country
doctor.”#

McCoy’s often cranky but humane character made him one of the
most enduring examples of the honourable medical doctor on television
and in film. Yet, we can question his resistance to combining his medical
skill and knowledge with any other profession. Is medicine a special kind
of human activity with its own internal morality that precludes its practi-
tioner from using it for non-medical ends? Is the profession of healing a
higher calling that requires a doctor to refrain from engaging in activities
that she knows may harm others? If one could show that the military and
medical professions shared fundamental values, aims, and duties, then
the role of physician-soldier would not be an “inherent moral impossibil-
ity” as Sidel and Levy claim. Moreover, it could go some way to showing
that the physician-soldier does not have a higher calling. Finally, it may
follow that it is morally permissible for a physician-soldier to use her
medical skills and knowledge for non-medical ends.

iii. Soldier first, physician second

Another way to solve the dual-loyalty dilemma is to argue that ex-
tra-military considerations are irrelevant to military decision-making.
One way to support this claim is to denude medicine of its sanctified
role by reducing it to a certification of skill. The most succinct state-
ment of this approach comes from Dr. David Tornberg, former Deputy
Assistant Secretary of Defense for Health Affairs. Gregg Bloche and

41 Star Trek: The Original Series, Season 2, Episode 4, “Mirror, Mirror,” directed by Marc Dan-
iels, aired on October 6, 1967, on NBC, https://www.primevideo.com/detail/0I13S517SCXA-
FEUZOMB8PONY3PFA/ref=atv_dp_season_select_s2.

42 Star Trek: The Original Series, Season 1, Episode 26, “The Devil in the Dark,” directed by
Joseph Pevney, aired on March 9, 1967, on NBC, https://www.primevideo.com/detail/ORLG-
FOASUIWE2L50M3DG8C)O83/ref=atv_dp_season_select_s1.

43 Star Trek: The Original Series, Season 2, Episode 11, “Friday’s Child,” directed by Joseph
Pevney, aired on December 1, 1967, on NBC, https://www.primevideo.com/detail/0I3S517S-
CXAFEUZOMB8PONY3PFA/ref=atv_dp_season_select_s2.

44 Star Trek: The Original Series, Season 2, Episode 12, “The Deadly Years,” directed by Joseph
Pevney, aired on December 8, 1967, on NBC, https://www.primevideo.com/detail/OI13S517S-
CXAFEUZOMB8PONY3PFA/ref=atv_dp_season_select_s2.
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Jonathan Marks provide a good summary of Tornberg’s view of the
military physician:

A medical degree, Tornberg said, is not a “sacramental
vow” — it is a certification of skill. When a doctor partici-
pates in interrogation, “he’s not functioning as a phys-
ician,” and the Hippocratic ethic of commitment to patient
welfare does not apply.*

Stripping medicine of its ethic by reducing the medical practitioner to
the role of technician may have unacceptable consequences. Marks la-
ments the following:

health professionals — whether physicians, psychologists,
nurses, medics, or others — who have served or now serve at
Guantanamo Bay, have become pawns in the mistreatment
of detainees and in the debate over their treatment.*

Psychiatrists and psychologists at Guantanamo Bay and Abu Ghraib
were considered behavioral scientists who advised military intelligence
on interrogational torture.*’” Military officers had access to detainee
medical records, and medics and doctors cleared detainees for interro-
gation. Reducing the medical practitioner to a technician also creates
a space where “physicians are free to apply their skill to maximise the
goals of military necessity irrespective of the effect on patients.”*®

Despite these serious concerns, Allhoff argues that the phys-
ician-first solution to the dual-loyalty dilemma fails because it requires
that one hold dubious metaphysical commitments. According to All-
hoff, the physician-first solution holds the unjustified assumption that
having medical knowledge and skills confers moral duties. But this,
Allhoff argues, is a false assumption. Assuming that hostile interroga-
tion is morally permissible, is there any reason to bar medically-trained
soldiers from using their medical skills to facilitate the interrogation
process? Allhoff helpfully translates the physician-first solution into
argument form as follows:*’

4 Bloche and Marks, 4.
4 |bid.

47 |bid.

48 Koch, 251.

49 Allhoff, “Physician Involvement in Hostile Interrogations,” 99.
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P1. The medically-trained interrogator has medical knowledge.
P2. If the medically-trained interrogator has medical knowledge,
then she has certain moral duties.

C. The medically-trained interrogator has certain moral duties.

Allhoff argues that the argument is unsound because P2 is false. It is
not the case that “knowledge of P is sufficient to obligate an agent
to ¢.”°° Normative principles can obligate an agent to ¢, i.e., maxi-
mize happiness, but knowledge of non-moral propositions cannot.
Knowledge and technical skill are value-neutral. Therefore, “[m]edical
knowledge alone is not sufficient to create moral obligations absent
some moral principle that would yield those obligations.”" If Allhoff
is right that P2 is false, this lends support to Tornberg’s claim that a
physician-soldier is not functioning as a physician when he participates
in interrogation. Accordingly, the various medical ethical codes and
bioethical principles would not apply. Allhoff concludes that medical-
ly-trained interrogators act as soldiers, not physicians, and are there-
fore not bound by medical ethical codes or bioethical principles.

Some will see this as a positive development. There will be times
when the welfare of a physician-soldier’s community should be priori-
tized over her patient. Physician-soldiers may rightly be called on to
use their medical expertise in the service of their community, and this
service may include participation in hostile interrogations or weapons
development.>?

The greatest weakness of Allhoff’s soldier-first solution to the du-
al-loyalty dilemma is that it dodges the issue. Allhoff asks whether
medical knowledge or skill is not sufficient for conferring the moral
duties of a physician onto a medical technician. But that is not the
right question. We are not interested in figuring out how to circumvent
using a Hippocratic Oath card-carrying physician with a McCoy Com-
plex in hostile interrogations, assuming such interrogations are permis-
sible. What we want to know is whether participation in interrogations
or weapons development is morally permissible for someone with a
medical degree. If it is, then a fortiori it is also morally permissible for
medical technicians and Allhoff’s solution is unnecessary.

* |bid., 100.
> |bid.

52 Michael L. Gross, “Is Medicine a Pacifist Vocation or Should Doctors Help Build Bombs?”
in Physicians at War: The Dual-Loyalties Challenge, ed. Fritz Allhoff, 151-166 (Dordrecht:
Springer, 2008).
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Commensurability and incommensurability approaches to solving
the dual-loyalty dilemma share a major assumption. They all assume
the model of the physician as helper. This model generates the con-
flicts and tensions that these solutions attempt to resolve. | do not
deny that physicians heal. But this is not all they do, and the phys-
ician-as-healer model is not only model available to us.

[ll. Neutrality, impartiality, do no harm

Madden and Carter argue that “[Physician and soldier] are two very
different professions, yet societies, if they are to survive, need both of
them, just as they need laws and moral direction. The physician-soldier
bridges these two professions.”>® Some theorists attempt to bridge
the gap between the military and medical professions by showing that
there is a great deal of overlap between their respective ethical codes,
values, and ideals.>* Hence, the military and medical professions are
not fundamentally opposed.> This is good news for commensurability
but bad news for segregation. However, “not fundamentally opposed”
does not mean “fundamentally supportive.” Shared principles, values,
and aims only take us so far because there are three crucial differences
between the physician and soldier that cast them apart. These differ-
ences are neutrality (not taking sides), impartiality (medical attention
without discrimination), and the “do no harm” principle. Recently,
there has been pressure on the idea that neutrality, impartiality, and
“do no harm” principle are realistic values for the medical profession to
uphold. The next three sections intend to place even greater pressure
on these values.

a. Neutrality

Neutrality is one of the seven fundamental principles of the International
Committee of the Red Cross (ICRC). The ICRC declares that “In order to
continue to enjoy the confidence of all, the Movement may not take sides
in hostilities or engage at any time in controversies of a political, racial, re-
ligious or ideological nature.”>* However, we have good reasons to doubt

3 Madden and Carter, 279.
>4 Frisina, 51; Madden and Carter, 281.

>> Cristiane Rochon and Bryn Williams-Jones, “Are Military and Medical Ethics Necessarily In-
compatible? A Canadian Case Study,” Journal of Law, Medicine and Ethics 44, no. 4 (2016): 649.

>¢ International Committee of the Red Cross, The Fundamental Principles of The International
Red Cross and Red Crescent Movement (Switzerland: ICRC, 2015), https://www.icrc.org/sites/
default/files/topic/file_plus_list/4046-the_fundamental_principles_of_the_international_red_
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the positive association of the physician as healer with neutrality. Consider
that it would be perverse to be neutral in the face of genocide or other
grave human rights violations. The ICRC was aware of the concentration
camps in WWII but remained silent to avoid compromising its neutrality.
The result was disastrous. This is why some members of Médecins Sans
Frontieres (MSF)/Doctors Without Borders question the status of neutral-
ity in its own charter.>’

This criticism of neutrality is compelling. It gives us a reason for believ-
ing that, at least sometimes, physicians should not be neutral. More than
that, we also have a reason for thinking that neutrality is fundamentally
opposed to what it means to be a physician.

Notice that neutrality is only discussed when viewing the physician-sol-
dier in relation to the enemy, i.e., states, guerilla groups, or terrorist or-
ganizations. These are large or small groups that consist of members who
fight against another group. But this is the wrong level of analysis with
respect to physician neutrality. If we want to determine whether neutrality
is essential to medicine, we must consider the physician in peacetime as
a civilian in relation to her patient and whatever is causing her patient’s
suffering.”® This is the correct level of analysis because the civilian phys-
ician in peacetime is the starting point for medical ethics. Medical ethics
was not born from the context of warring groups of people. Hippocrates
did not create the Oath because his nation frequently went war. So, we
should consider physician neutrality at the level of the civilian physician in
peacetime.

Imagine a patient has ocular melanoma that can be defeated if his
ophthalmologist uses high-energy x-rays to kill the cancer. When consid-
ering physician neutrality, we should be clear about who or what a civilian
doctor in peacetime is neutral. The first thing to do is specify the relevant
“sides.” In the ocular melanoma case, there is the patient on one side and
the ocular melanoma on the other. The patient has sought out her oph-
thalmologist to help her kill the cancer that has besieged her eye. This is
a case of patient versus cancer. Now imagine what our reaction would
be if we overheard the ophthalmologist saying to his colleague that he
was neutral between the patient defeating the melanoma or the melan-
oma defeating the patient. | suggest that we would be deeply disturbed
by the ophthalmologist’s disinterestedness. Just as it would be perverse to

cross_and_red_crescent_movement.pdf.

%7 Fiona Terry, “The Principle of Neutrality: Is It Relevant to MSF?” Les Cahiers de Messages
113 (2000): 1-6.

8 When | say “peacetime,” | am referring to a state or condition of no conflict or war at the
level of groups of people.
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remain neutral in the face of gross human rights violations, such as geno-
cide, it would be perverse if the ophthalmologist were neutral between
his patient and the melanoma. Disinterested medical care seems wrong.
The ophthalmologist should choose a side, and we would expect him to
choose his patient’s side! If patients did not know whether they would be
seen by a doctor who was on their side when they go to the hospital, the
whole medical profession would collapse. There is an implicit agreement
between doctors and patients that doctors are on the side of the patient,
not whatever is beleaguering the patient. So, neutrality is neither intrinsic
to the medical profession nor is it advisable or desirable. Physicians are not
neutral actors. The essence of medicine is non-neutrality and that means
choosing to side against whatever is afflicting a patient.

An objection would be to argue that the ocular melanoma is not the
sort of thing that one can be neutral about in the way Switzerland was
neutral in WWII. Cancer is a disease not a person, a group of people, or a
state. Discussions of neutrality must take place in the domain of human re-
lations, not relations between humans and non-human entities. Therefore,
my argument for the inherent non-neutrality of physicians is misguided. |
would respond that, whether cancer is a person or not is irrelevant. The
key point is that a doctor can choose a side. This was the case in WWII
with the Nazi doctors and Japanese experiments performed by Unit 731.
If doctors can choose between reducing their patients’ suffering or help-
ing a disease to manifest or progress in a certain way in an experimental
subject, then whether ocular melanoma is a person or not is irrelevant. All
that matters morally is which side a physician chooses to help. Novels and
film are replete with evil doctors who choose the object of their scientific
interest over their patients. These famously include Doctor Moreau who
created human-animal hybrid beings using vivisection (The Island of Dr.
Moreau, 1896) and the synthetic science officer Ash who secretly allowed
crew members of the commercial space craft Nostromo to become im-
pregnated with an alien as a means for transporting it undetected back to
earth (Alien, 1979). These characters are evil because civilian physicians in
peacetime should not only be non-neutral between their patients and the
enemy, they should always choose the side of their patients.

b. Impartiality

Impartiality is also one of the seven fundamental principles of the ICRC.
The ICRC declares the following:

The Movement makes no discrimination as to nationality,
race, religious beliefs, class or political opinions. It endeav-
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ours to relieve the suffering of individuals, being guided
solely by their needs, and to give priority to the most ur-
gent cases of distress.>’

Regarding impartiality, Article 12 of Geneva Convention | (1949)
states the following:

Members of the armed forces who are wounded or sick
shall be treated humanely and cared for without any ad-
verse distinction founded on sex, race, nationality, religion
or any other similar criteria [...]. Only urgent medical rea-
sons will authorize priority in the order of treatment to be
administered.®®

The ICRC and Article 12 both state that urgent medical need is the
only legitimate criterion for discriminating between patients. No other
criteria will enter into the determination of who receives medical atten-
tion. For example, although the conditions for mass casualty triage (a
shortage of medical supplies, overwhelming casualties in a short time
and the immediate threat of troop degradation) rarely come together
in the theatre of war today, such urgent medical emergencies do occur.
On these occasions, Michael Cross argues that military necessity takes
priority over Article 12.¢" Asking physician-soldiers to be truly impar-
tial or give medical attention only on the basis of urgent medical need
may result in helping the enemy return to battle. This could lengthen
the conflict and increase the risk of more harm to soldiers and civil-
ians on both sides.®? Furthermore, diverting scarce medical resources
to enemy wounded turns impartial medical care into an unreasonable
burden on a state’s ability to wage war effectively.®

Gross nevertheless maintains that rare cases do not invalidate the
Geneva Conventions rule on impartiality. He takes it that military ne-

57 International Committee of the Red Cross, The Fundamental Principles of The International
Red Cross and Red Crescent Movement (Switzerland: ICRC, 2015).

0 AP, Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977, Geneva: ICRC.

1 Gross, “The Limits of Impartial Medical Treatment,” 74.

62 Justin List, “Medical Neutrality and Political Activism: Physicians’ Roles in Conflict Situa-
tions,” in Physicians at War: The Dual-Loyalties Challenge, ed. Fritz Allhoff, 237-253 (Dor-
drecht: Springer, 2008), 242.

3 Gross, “The Limits of Impartial Medical Treatment,” 74.
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cessity is only a defensible exception to Article 12.%* Thus, he claims
that rare exceptions only set aside the underlying principle of medical
impartiality.®> Instead of considering that we may need to update to
Article 12 (after all, the Geneva Conventions are not set in stone like
the Ten Commandments), Gross chooses to reaffirm the image of the
physician as an impartial healer.

In peacetime, the patients that doctors see generally are not op-
posing forces as they sometimes are in a wartime field hospital. But
even if a patient and physician are not enemies, there is an important
sense in which a physician should not be impartial. Imagine two pa-
tients who go to the same medical clinic. The doctor can only add one
more patient to her family practice before she is overburdened. Patient
X has a medical condition and Patient Y does not. In this situation, the
doctor should not be impartial between X and Y. If she can only see
one more patient, she should be partial to Patient X who has a medical
need. So, the medical profession is not intrinsically impartial nor is it
advisable or desirable for individual physicians to be impartial between
patients.

Doctors do more than just give medical attention at the very mo-
ment a patient has been gripped by illness. They also try to prevent
illness just as political representatives use preventative diplomacy as
a tool to prevent war. Preventative medicine is just one facet of medi-
cine in which physicians work to prevent obstacles to health such, as
illness and disease, before they occur. Medical partiality means giving
preventive medicine only to those who have a medical need such as
children who should be vaccinated against chickenpox or vaccinating
soldiers against infectious diseases specific to their assigned geograph-
ic locale.

Now consider how medical non-neutrality and partiality function
together when a physician becomes a physician-soldier. A civilian phys-
ician is not an impartial agent with respect to her patients. When a
civilian physician becomes a physician-soldier, she remains partial to
those patient-soldiers or non-combatants who require medical atten-
tion. This is just a physician exercising her skills on people who need it
now or for the future rather than those who do not. All the patients
she sees have a medical need. Medical partiality actually says nothing
about who among those that need medical attention should gain ac-
cess to it, when, and in what order. We need a different principle to de-
cide how to triage. As for neutrality, a civilian physician is non-neutral

¢ Ibid.
5 Ibid.
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because she chooses her patient over whatever is causing her patient’s
suffering. A doctor should not choose to side with the enemy within,
whether it is syphilis, the plague, or the coronavirus. When a civilian
physician becomes a physician-soldier, she becomes doubly non-neutral
because she also enlists on the side that is against the enemy without,
whichever state, guerilla group, or terrorist organization that may be.

c. Primum non nocere (above all, do no harm)

The “do no harm” principle as a medical value is also questionable. If
the physician is primarily a healer, then it appears that the “do no harm”
principle may be an unbridgeable difference between the military and
medical professions. Soldiers are licensed to kill while doctors are li-
censed to heal. However, Rochon and Williams-Jones note that issues
such as euthanasia, assisted suicide, and abortion are increasingly being
recognized in medicine as deeply connected to the bioethical princi-
ples of beneficence and autonomy.®® This view raises the question of
whether the “do no harm” principle in medicine is as absolute or fun-
damental as it once was. The same is true of soldiering. The principle
of beneficence is intimately connected to the legitimate use of force.
For example, soldiers on international peace-keeping missions are re-
stricted from intervening with force to stop human rights violations
like genocide (e.g., Rwanda) if they are not operating under Chapter VI
of the UN Charter.¢’ This view of “peace-keeping” as synonymous with
“do no harm” deserves as much criticism as the ICRC’s absolute neutral
stance in WWII with respect to their knowledge of the concentration
camps. Harming to prevent harm is not by definition wrong.¢®

During the COVID-19 pandemic, the number of patients who needed
ventilators far exceeded availability. Imagine this hypothetical case. Two
patients who both need a ventilator due to COVID-19 have the same
clinical condition and expected outcomes. Patient A is a nurse and pa-
tient B is a non-medical worker. There is only one ventilator. Who should
receive this scarce resource? If A is given the ventilator, then B loses out.
If B is given the ventilator, then A loses out. Either way, someone loses.
But if we have enough ventilators for everyone, then no one will lose
out. Patient A and Patient B will both have access to a ventilator, not
based solely on medical need, but also on availability. If all hospitals had
enough doctors, nurses, and resources, triage would not be necessary.

% Rochon and Williams-Jones, 648.
¢ |bid.
%8 |bid.
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Anyone who entered an emergency room, whether for a heart attack or
a hang nail, would be attended to in good time.

This example is intended to illustrate that harming is not intrinsic to
medicine. Below, | will also show that harming is not intrinsic to the mil-
itary. For the moment, assume this is true about the military. Neverthe-
less, it is a fact that physicians and soldiers must sometimes do harm to
achieve good ends. The reason is because we have not figured out how
to achieve our medical or military goals without causing harm. So, harm
is not intrinsic to medicine or the military but is currently unavoidable.
If one doubts this claim about medicine, then consider why we both-
er improving surgical techniques. Doctors participate in the design and
development of new medical procedures, better equipment, and safer
pharmaceuticals with fewer side effects. Why do they bother? They both-
er in order to reduce harm and suffering caused by medical treatment.
Sharper scalpels, better anesthetics, and robot-assisted surgery all lead
to better outcomes. Better medical outcomes mean more effective and
less harmful medicine. Imagine we could remove an appendix without
disturbing any of the surrounding tissue to extract at it. No one would
ever countenance a scar! But anyone who has had an appendectomy has
a scar because physicians have not yet figured out how to perform this
surgery without leaving a mark, although scars are becoming smaller and
less visible thanks to improved surgical practices. Of course, this would
not be possible if physicians refrained from participating in the develop-
ment of better medicine.

When harm is necessarily unavoidable, as it is in medicine today, the
“do no harm” principle cannot be interpreted as an absolute prohibition
on causing harm. Instead, the “do no harm” principle should be under-
stood as “do as little harm as possible” to get the job done, and this
begins to sound strikingly similar to the jus in bello principles of propor-
tionality and necessity that constrain the use of force in war.

Harming is not intrinsic to the military either. Someone might argue
that this is false because the military uses weapons and weapons are in-
herently harming. According to Vivienne Nathanson, “Weapons always
do harm; it is the essential element of their nature.”¢® So, how could
harm not be intrinsic to the military which uses weapons? Consider the
prospects for reducing harm in war with “non-lethal weapons” (NLWs).
The US Supreme Court defines NLWs as follows:

% Vivienne Nathanson, “The Case Against Doctor Involvement in Weapons Design and Develop-
ment,” in Physicians at War: The Dual-Loyalties Challenge, ed. Fritz Allhoff, 167-177 (Dordrecht:
Springer, 2008), 174.
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Weapons, devices and munitions that are explicitly designed
and primarily employed to incapacitate targeted personnel
or materiel immediately, while minimizing fatalities, perma-
nent injury to personnel, and undesired damage to property
in the targeted area or environment. NLW are intended to
have reversible effects on personnel or materiel.”

NLWs are not intended to kill, maim, or permanently disfigure. Un-
like ordinary weapons used in war that can do a great deal of harm,
“non-lethal weapons offer the prospect of reducing casualties and pro-
tecting civilians during asymmetric war.”’" | would add that the bene-
fits of NLWs also apply to soldiers in asymmetric and conventional
warfare. The whole point behind the development of NLWs is to reduce
harm in war just as physicians seek to reduce harm caused by medical
treatment by participating in the design and development of more ef-
fective and less harmful medicine. If the military can achieve its ends
with NLWs, then they should be considered.

NLWs give us a good reason to believe “that the use of lethal or
deadly force per se is not the raison d’étre of the military or of military
operations.”’? Yet, one could argue that even if NLWs reduce harm,
they still cause harm. So, harming is intrinsic to the military.

To see why this is false, consider that a weapon is an instrument
or object of offensive or defensive combat; it is an instrument used in
fighting. Next, consider the essential purpose of weapons in the con-
text of war: “Weapons are developed to be more efficient at their es-
sential purpose — removing obstacles from the way of an advancing
military force.”’® The objects to be removed in battle could include
buildings, people, or tanks. However, “removing obstacles” does not
entail that harming is necessary to achieve that goal. The reason sol-
diers still cause harm is for the same reason physicians still cause harm.
They have yet to discover how to develop and design harmless weapons
(although sticky foam is a good example of a less-than-lethal weapon).
But harming is not an essential element of weapons. So, although it is

70 United States Department of Defense, Non-Lethal Weapons (NLW) Reference Book (Joint
Non-Lethal Weapons Directorate, 2012), https://www.supremecourt.gov/opinions/URLs_
Cited/OT2015/14-10078/14-10078-3.pdf.

"1 Michael L. Gross, “Medicalized Weapons Modern War,” The Hastings Center Report 40, no.
1(2010): 35.

72 Pauline Shanks Kaurin, “Non-Lethal Weapons and Rules of Engagement,” in Routledge Hand-
book of Military Ethics, ed. George R. Lucas, 395-405 (Abingdon: Routledge, 2015), 396.

73 Gross, “Pacifist Vocation,” 169.
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true that militaries currently use weapons that do harm, that does not
mean the military is by necessity a harming profession.

In the previous sections, | tried to show that neutrality, impartiality,
and the “do no harm” principle are not medical values that physicians
should hold. The physician is a non-neutral and partial agent who some-
times unavoidably does harm to remove obstacles to health. The phys-
ician is beginning to sound like a soldier, another non-neutral and partial
agent, who must sometimes do harm to remove obstacles to peace. But
even if many were to agree with this much, | suspect there would still
be resistance to the idea that a physician really is a fighter, a warrior in
a white coat, and the further inference that the foundation of medical
ethics should be a fighting ethics. The reason for this resistance, | think,
is a reluctance to take the final step and acknowledge that if a physician
is a fighter, then medicine must be a weapon. And if medicine is a weapon
for fighting, then we have good reasons for reconsidering or, as | shall
suggest, abandoning the physician as healer model.

IV. Medicine as a weapon

There is no question that medicine is used as a weapon. Military medic-
al professionals have been called on to lend their medical expertise for
the development of chemical and biological weapons. But even if it is
true that medicine is a weapon, should it ever be used for non-medical
ends? Currently, the Chemical Weapons Convention (2020) prohibits
the use of chemical weapons in armed conflict but excludes “law en-
forcement, including domestic riot control purposes” [article 11.9 (d)].”

| argued above that weapons are not inherently harming. This
means that, if medicine is a weapon, it is not inherently an instrument
of harm, even if its current use cannot avoid causing patients harm to
remove obstacles to health. To reduce medicalized harm, physicians
participate in the design and development of more effective and less
harmful medicine.

Madden and Carter seem to implicitly assume that medicine is a
weapon:

It is not an accident that many words of clinical medicine
are the words of war. For instance, a war is being waged
against cancer, diseases attack the body, and the physician

74 Organization for the Prohibition of Chemical Weapons, Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction
(OPCW, 2020), https://www.opcw.org/chemical-weapons-convention/articles/article-ii-defin-
itions-and-criteria.
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aggressively uses everything in his armamentarium to claim
victory for his patient over the disease. “We will defeat
cancer in our lifetime,” was a long standing pledge of the
American Cancer Society. Tumors invade tissue. They are
destroyed by radiation or chemotherapy. Antibiotics kill
bacteria. These are not the words of passive exercises. They
are the words of battle, a battle that can result in the death
or debilitation of the patient if not successfully fought.
This vocabulary is appropriate because for many patients
and medical professionals who help them, the perceived ul-
timate responsibility of the practitioner is to defeat death.”

| suggest that the words of war are appropriate because cancer, mal-
aria, and coronaviruses pose serious threats to the bodies they invade.
Just because the enemy during the COVID-19 pandemic was a virus
(SARS-CoV-2) this no less diminishes the fact that a global war was
taking place against an invisible enemy that only doctors and nurses
could fight. As resources quickly became scarce in the early days of
the pandemic, mass casualty triage was the new normal in emergency
rooms all over the world. The principle of salvage was the operational
determinant of who gained access to ventilators in very short supply.
Medicine was used as a weapon to fight the enemy.

An objection would be to accept that the vocabulary of war is
appropriate because it can have positive effects on efforts to deal with
the pandemic but reject my claim that the coronavirus or any other
disease, such as Ebola, HIV/AIDS, or Zika, is an enemy properly speak-
ing. People are enemies, not viruses. To be a fighter properly speaking,
one needs to be fighting another human being. Doctors and nurses
do not fight people in their clinics and hospitals. They treat people.
Therefore, doctors and nurses are not fighters like soldiers fighting in
Iraq or Afghanistan. If doctors and nurses are fighters, they are so only
metaphorically. Referring to doctors and nurses as we did during the
pandemic as warriors on the frontlines putting their lives at risk in the
battle against COVID-19 may boost morale and courage among med-
ical practitioners, but it does not make them fighters. Once again, my
argument is misguided.

| would respond that whether an enemy is human or not is irrel-
evant. An enemy is anything that is hostile to some person or some
thing. The hostile entity need not be a person. For example, it is com-
mon to refer to an environment as being “hostile” to human life such

7> Madden and Carter, 279-280.
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as the hostile planetary surface of Mars or Venus. Back on Earth, Death
Valley in California is a hostile environment for human life with average
temperatures in July of 48°C (116.6°F). The East Antarctica Plateau
is an extremely hostile environment where temperatures can drop to
-98°C (144°F). Environments are not human but can be hostile to hu-
mans because they can pose a serious threat to human and non-human
survival.

Disease and sickness are the enemies of health and physicians are
fighters who combat them. It may sound like metaphor, but this is only
because we continue to be gripped by the physician-as-healer model.
Pandemics, whether past or present, greatly strain the notion that doc-
tors and nurses are simply helpers and healers. They do help. They do
heal. And thank goodness they do. But they do so by fighting. Phys-
icians are fighters.

| suggest the real issue goes even deeper than just using medicine
as a weapon for non-medical ends. No one has an issue with using
medicine to exterminate or completely eradicate cancer, COVID-19,
or chickenpox from the face of the planet. Of course, these are cases
of using medicine as a weapon for medical ends (removing obstacles
to health) against non-human enemies. The deeper concern, | think, is
using medicine as a weapon against human enemies for non-medical
ends. The concern is completely justified. Frisina explains:

Since the victims of the Nazi medical horrors were defined
out of a class of human beings protected by codes of con-
duct, rule of law, and rudimentary elements of convention-
al decency, the behavior and conduct of these nefarious
medical professionals was not construed in their minds as a
violation of ethical duty and obligation.”®

How do we prevent the malevolent use of medical knowledge and skill
if medicine is stripped of its healing ethic and reduced to a mere means
for military ends? The concern is real. The actions of Unit 731 and the
Nazi doctors, Dr. Moreau, and science officer Ash are not about healing
or improving the health and well-being of patients. These are actions
to improve medical science for the sake of science and a misguided
interest in an alien entity. NLWs development is not about improving
health; it is about improving security. So, when we think about using
medicine as a weapon to make a human enemy unconscious (calma-
tives) or hallucinate (psychotropic drugs), it feels like we are treating

7¢ Frisina, 41.
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humans like a disease or bacteria, something nonhuman we lose no
sleep over destroying, just as most doctors in Nazi Germany and Unit
731 lost no sleep over experimenting on or exterminating their human
subjects.

The deep-seated worry is that we will not be able to control medi-
cine once we accept its use as a weapon. But that is a legitimate con-
cern for all weapons use. This is why we have crafted conventions and
laws of war to constrain kinetic weapons use in times of conflict. The
use of kinetic force in war is highly circumscribed. The use of medicine
in peacetime is also highly circumscribed. A physician cannot use radio-
therapy to no end to kill the ocular melanoma that has besieged his
patient’s eye. It will probably kill his patient. A physician may not pre-
scribe a pharmaceutical at a dosage that exceeds safe levels. It could
kill or seriously harm his patient. The use of medical knowledge, skill,
and technology is already highly circumscribed to prevent harm. This
is neither unique to the military nor foreign to the medical profession.

| have been defending a view of the physician as a fighter. An ad-
vantage of the physician-as-fighter model is that it can embrace the
physician as someone who has the power to help and heal but under-
stands that she does so by fighting. But engaging in battle comes with
its own ethical code. Medical ethics and military ethics are both a fight-
ing ethics. | suggest the only relevant differences between the civilian
physician as a fighter and the soldier as a fighter are the kind of enemy
they fight, the location of the enemy, and the type of weapons they
use to fight the enemy. The military uses guns and bombs. The medical
profession uses medicine. And as we already know, the location and
kind of enemy and the type of weapons used to fight greatly constrain
a physician and soldier’s actions and choices. Neither the military nor
the medical profession can use the weapons of medicine and arms with-
out discretion. If the arguments above are sound, combing the role of
physician and soldier is just as Frisina says: “this melding of professions
does not make for such strange bedfellows as one might naively as-
sume.”’’

V. Conclusion

At the beginning of this paper, | introduced the case of the military
surgeon who had to choose between saving his compatriot or the en-
emy. | claimed that the military surgeon should save his compatriot.
It should be clear why. The physician is not a neutral fighter. The phy-

7 Ibid., 51.
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sician should always side with his patient against the “enemy within”
to fight whatever is causing him to suffer. But in the military surgeon
case, the physician is also a soldier. While medical partiality, as | have
argued, means a physician should only give medical attention to those
who need it, and both his compatriot and the enemy combatant need
medical attention, the military surgeon is also a soldier who has sworn
to fight for his country against the “enemy without” to remove the
obstacles to peace. The military surgeon picked his side. Only one of
the two patients that needs lifesaving surgery is the “enemy without.”
The military surgeon only has time and resources to fight the “enemy
within” for one patient. Given that he has sworn to defend his country
from the enemy without, he should fight for his compatriot against the
enemy within. The physician-soldier fights alongside his compatriots
against the “enemy without” by fighting alongside them against the
“enemy within.” In this case, the military surgeon saved the wrong sol-
dier.

It does not follow from medical ethics grounded in a fighting eth-
ics that physician-soldiers should abandon wounded enemy combat-
ants or enemy civilians who have a medical need. We are not Hippo-
crates. We no longer believe that giving the enemy wounded medical
attention necessarily means we are increasing his chances of winning
his war against us. But this crucially depends on which enemy wounded
our physician-soldiers help. Although there is much more that needs to
be said, | would like to offer a preliminary suggestion regarding mass
casualty triage in war.

The usual rationale for mass casualty triage in war is that mili-
tary necessity takes priority over medical impartiality. This is justified
by arguing that diverting scarce medical resources to enemy wounded
can impede a state’s ability to wage war effectively. Gross argues that
we should salvage our own combatants first to conserve the fighting
strength of our military. The remaining wounded should receive impar-
tial medical attention. Whether friend or foe, only urgent medical need
can justify discriminating between the remaining wounded. But | have
already argued against medical impartiality the way it is being used
here. There is no conflict between military necessity and the medical
partiality of the physician-soldier. The question is what precisely does
“military necessity” mean for the physician-soldier?

The ultimate objective and responsibility of the physician-soldier is
to win battles even if it is true that she save lives and eases the suffering
of her patients in the process of fighting. Mass casualty triage grounded
on the principle of winning battle means a physician-soldier will prioritize
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her patients based on fighting the battles “within” that will best help
her side win the battles “without.” In most cases, this will mean giving
medical attention first to her compatriots.”® The direction of medical at-
tention runs first from giving the least medical attention to those on her
own side who can be salvaged (return to battle) and then, in increasing
degrees of medical attention, to those on her side who need it most.
Contra Cross, a physician-soldier does not fight for those on her side she
can salvage and then treat the remaining wounded, friend or foe, impar-
tially or based on medical need alone. The reason for prioritizing our all
of our wounded first even if some or all are less wounded than the enemy
is further justified on jus post bellum grounds. It is not just the fact that a
soldier is wounded that determines whether she receives medical atten-
tion. The nature of the wound or illness is also important. Repatriating
soldiers who otherwise would be able to return to the workforce, raise a
family, or volunteer but cannot because they did not receive the neces-
sary medical attention on the grounds of impartiality has serious impli-
cations for the survival of society. Not only does disease, disfigurement,
and disability affect a soldier’s self-confidence, pride, and dignity, but
returning more soldiers as pensioners because they are not capable of
participating in the workforce places an enormous economic and social
burden on the state.”” Military necessity includes considerations for the
survival of society post-bellum.

Regarding the enemy, the direction of medical attention is re-
versed. The physician-soldier gives medical attention first to enemy
wounded who need lifesaving medical attention and then in decreasing
degrees to those who need it the least. The reason for this reversal is
not based on medical need, as is usually argued. It is justified by the
physician’s legitimate and overriding objective of winning battles. Ene-
my wounded who need urgent medical attention are generally soldiers
who cannot be salvaged. Prioritizing the battle within assists the phy-
sician-soldier’s side with winning the war because these enemy soldiers
are not likely to return to battle. One could make the argument that

78 | say “in most cases” because there may be situations when saving the enemy first will best assist
in winning the war. The enemy may have information that we could use to end the war more quickly
or simply save more lives. But in such a case, we should only save the enemy over our own if the
chance of getting the information is worth the risk of losing our compatriot. If the chance is very
good then whether we fail or succeed, our soldier will not have died in vain. | think this is right.
Imagine a father who has a good chance of saving his adult daughter’s life but only if he donates
his heart. Even if the operation failed and both died, it is easy to imagine the father thinking he did
not die in vain so long there was a good chance that he could save his daughter. Of course, what
counts as a “good” chance for the one willing to sacrifice his or her life will be highly subjective.

7% Leo van Bergen, “For Soldier and State: Dual Loyalty and World War One,” Medicine, Conflict,
and Survival 28, no. 4 (2012): 321.
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triage in war should also be sensitive to the jus post bellum principle
of “compensation.” While post-war restitution by an unjust aggressor
may be warranted, a defeated country needs to have the resources for
its own reconstruction and this would include healthy manpower.2° A
defeated state may be overburdened by the repatriation of diseased,
disfigured, and disabled enemy soldiers whose condition makes them
a burden on their state because they may be unable to care for their
families or participate in the reconstruction of their society.

This is just one example of how medical ethics grounded in a fight-
ing ethics may change how physician-soldiers should triage in war. There
may be other changes to the patient-physician relationship as well. The
contemporary physician-patient relationship is currently grounded in the
physician-as-healer model. A physician and patient have reciprocal duties
and responsibilities. | do not have the space to discuss those duties and
responsibilities here but will just note that what they entail will change
if the physician-patient relationship is grounded in a physician-as-fighter
model. Patients are already expected to participate in their own healing
but how the physician and patient fight together may require deempha-
sizing the significance of certain bioethical principles and emphasizing
new ones.
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Abstract

Due to natural processes of movements of opposites that interact with one another in equal
forces, the universe is naturally considered an arena of conflicts. As the law of the universe
continues to maintain everything in motion, each matter in the ecosystem strives to protect itself
in given existential struggles within necessary conflicts. Therefore, the fundamental law of nature
is the protection of life (self-preservation) which is often realized through self-defence. It then
explains why humans engage themselves in conflicts; not necessarily to bring peace but to survive
and maintain themselves in existence. Hence, war is motivated by the innate drive for self-defence
and maintenance of self in existence guided by a natural instinct for survival. From conception
to death, humans continue to struggle for survival and that entails overcoming conflicts and
adversities of life. Thus, war can be considered as having a genetic foundation. This is evidenced
in the works of evolutionary theorists. The Darwinian ethological theory tenaciously holds that
humans, just like other organisms, struggle to survive, but this is influenced by natural selection
which favours the stronger species against the weaker ones. While the stronger ones pass on
their inheritable genes to the next generation for maintenance of their species in existence, the
weaker ones die off. Hence, the survival of the fittest. This position was very much supported
by the Malthusian theory of over-population alert against the limited human resources which
demonstrates the constant fight for food in order to survive. The Nietzschean Superman, Marxian
class struggle, Heraclitan notion of change, and so on, all cling to the idea that the universe is a
violent arena. Consequently, the protection of life has an important moral value. By implication,
self-defence is right and justified even if it involves war. Therefore, it is ethical to push through;
to defeat the adversary.

Keywords: war; dialectics; violence; natural phenomenon; human existence; conflict; peace
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I. Introduction

hroughout human history, conflicts vis-a-vis war have been a
perennial issue between individuals, groups, clans, towns, so-

cieties, nations, and so on. This is attributed to the nature of
the universe as an arena of conflict through natural processes of move-
ments of opposites in an existential struggle to be. The ethics of war is
the desire and striving to succeed; to win which presumably is inscribed
in human genes. It is also guided by the law of the universe which con-
tinues to maintain everything in motion with consequent conflicts and
struggle for survival.

The International Humanitarian Law (IHL) defines war as “a phe-
nomenon of organized collective violence that affects either the rela-
tions between two or more societies or the power relations within a
society.”" Dialectics here refer to the existence of contradictory pro-
cesses of movement of opposites of given relations in the world which
gives rationale to the opposing conflicts of life events that character-
ize human existence. |t expresses the idea that change is constant and
can be brought about by either creative or destructive forces in the
process of motion. Therefore, dialectics of war tend to explain that
war and peace are alternate phenomena in life. The idea of war calls to
consciousness the concept of peace and vice-versa. In other words, one
implies the other.

This paper then focuses on the processes that bring about war and
its justification from natural causes both at individual and collective
levels. Hence, it investigates the dialectics of war as a natural phenom-
enon from an existential perspective. It aims to illustrate that human
existence is characterized by conflicts and strife due to the conflictual
nature of the opposing elements that constitute the universe in which
human beings live. In effect, the world is considered as a product of
violence. This is explained by some scientific findings exemplified in
the Big Bang theory, which supports the violent process of the origin
of the world through a cosmic explosion from a once compact, dense,
and hot universe.

The Big Bang theory is a cosmological theory holding that
the observable universe approximately originated 13.8 bil-
lion years ago from the violent explosion of a very small
agglomeration of materials of extremely high density and

1 Francoise Bouchet-Saulnier, The Practical Guide to Humanitarian Law, ed. Laura Brav (Lan-
ham, MD: Rowman & Littlefield, 2002).
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temperature [...]. Early in the history of the universe, matter
began to condense and with time, gravitation attraction
pulled materials together to form galaxies.?

Consequently, violence which can also be referred to as conflict or war
in this work, is regarded as an essential and natural aspect of the uni-
verse vis-a-vis human existence. Heraclitus, who teaches that change is
the essence of life, recognizes that human beings come into the world
and pass out of it necessarily through strife.

Every combatant naturally gears towards success and aims to win.
This motivation to win is actually the ethics of war — to succeed by de-
feating the adversary. One of the major principles of daring to engage
in war, including the so-conceived just war, is that the greater chance
of success is achievable.

The strategies that succeed in war, whether con-
ventional or unconventional are based on timeless
psychology and great military failures have much
to teach us about human stupidity, and the limits of
force in any arena. The strategic ideal in war — be-
ing supremely rational and emotionally balanced,
striving to win with minimum bloodshed and loss of
resources — has infinite application and relevance to
our daily battles.?

Following defeat, the conqueror legislates, enforces, and interprets the
law.

[I. The universe as an arena of dialectics of conflicts

Everything in the universe is in constant motion both at micro and at mac-
ro levels of existence. Lawhead acknowledges that “nature is a busy drama
of restless, changing entities.”* Heraclitus, the known philosopher of change,
also explains that everything is in flux and changes constantly. So do cosmo-
logical studies which also establish that nothing is static but in constant mo-
tion. Again, it is observed that this cosmic motion is not always necessarily

2 Eliza Richardson, “Essentials of Oceanography,” Libretexts, https://geo.libretexts.org/Book-
shelves/Oceanography/Essentials_of_Oceanography_(Richardson).

3 Robert Greene, The 33 Strategies of War (New York: Viking Penguin, 2006), xvii.

4 William Lawhead, The Voyage of Discovery: A Historical Introduction to Philosophy (Belmont,
CA: Wadsworth/Thomson Learning, 2002), 79.
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smooth and peaceful. It often involves conflictual movements of opposites
as the world is made of opposite entities; namely, male and female, hot and
cold, positive and negative, big and small, old and young, black and white,
and so on. In his Fragments, Heraclitus further asserts that all things come into
existence through opposing conflicts. So he states, “we must know that war is
common to all and strife is justice, and that all things come into being through
strife necessarily.”

On grounds of complementarity, it is believed that opposites often at-
tract themselves but, in most cases, they repel and even conflict themselves.
Therefore, conflict is considered natural to entities in the universe because they
share a common space and tend, as they move around it, to interact. Part of
the interaction has been noted to include necessary conflicts with one another.
The cosmological Big Bang theory, which presupposes the existence of matter
and anti-matter, reveals at the micro-level that the universe is a violent sphere.
Consequently, conflicts persist. Therefore, the universe is an arena of conflicts.

War connotes conflicts between groups, states, nations, and so on, ex-
pressed in the use of armed forces and various weapons. However, there are
different types of wars in addition to the use of legal weapons. For example,
economic, chemical, ideological, biological and even psychological warfare.
In effect, war is constant and endless. The supposed peace accord, agreement,
settlement, and so on, when critically analyzed are often seen as giving space
for further wars. War and peace are dynamics of life (partners).

From history accounts, it is obvious that the First World War (also known
as the Great War), an intemational conflict between most European countries
that occurred from 1914 to 1918° which led to the fall of some great imperial
dynasties and seriously affected Europe in general, was indeed a fertile ground
for amore devastating war — the second World War (between 1939 to 1945)
which involved more countries than in the former and even lasted about two
years more than the former.

The war was in many respects a continuation of the disputes
left unsettled in World War 1. The 40,000,000 to 50,000,000
deaths incurred in World War Il make it the bloodiest conflict,
as well as the largest war, in history.’

> Heraclitus, Fragments: A Text and Translation with a Commentary, trans. Thomas More (To-
ronto: University of Toronto Press, 2003), DK B80.

¢ Dennis E. Showalter and John Graham Royde-Smith, “World War |,” Encyclopedia Britannica,
October 30, 2023, https://www.britannica.com/event/World-War-I.

7 Thomas A. Hughes and John Graham Royde-Smith, “World War Il,” Encyclopedia Britannica,
October 31, 2023, https://www.britannica.com/event/World-War-II.
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Besides, there are, so to speak, other mini wars occurring in between, in ad-
dition to those in Africa and other parts of the world. Each of the wars laid
foundation for further onslaught. The Russian Empire emerged as a result
of wars, including the emergence of the Soviet Union. Even Britain was the
result of Roman conquest. The United States of America was the fruit of
wars. The development of many nations like Japan, China, Germany, and
so on, was as a result of a succession of wars. All these buttress the thesis
that war is endless and it intermingles with peace. If care is not taken, all
the mini wars going on in various parts of the world today may be prepara-
tory grounds for a Third World War and it may be more ravaging.

Simple logic teaches that ‘force begets force in order to strike a bal-
ance.” This is firmly corroborated by Newton’s third law of motion and
universal gravitation (action-reaction law) which states that “action and
reaction are equal and opposite if the equilibrium must be maintained.”® It
goes to explain that during the interaction between two bodies, they ap-
ply to each other forces that are equal both in magnitude and in opposite
direction.

[1l. From universal to particular. The genetic basis of conflicts

Scientific discoveries have extensively revealed that there is an innate bi-
ological urge in living beings to redress what they perceive to go against
them in self-defence and in possessing their possessions. Many psycholog-
ical studies associate aggressive behaviours with the beings’ inner urge to
survive and naturally preserve their species in existence.’

For an understanding of conflict, hostility and violence, many
have looked to the inner person [...] by nature, by instinct, by
heredity, we aggress on our fellows [...] our conflict is phy-
logenetic in origin and violence is part of our nature.™

As Emerson asserts, “nature has made up her mind that what cannot de-
fend itself shall not be defended.”"

8 [saac Newton, The Mathematical Principles of Natural Philosophy, trans. Andrew Morte and
Neil W. Chittenden (New York: Daniel Adee, 1848), Book 1, Law Ill, 120.

? Harvey Starr, “Understanding Conflict and War: Vol. 4, War, Power, Peace. By R. J. Rummel,”
American Political Science Review 74, no. 4 (1980): 1144-1145.

©Rudolph J. Rummel, Understanding Conflict and War: The Conflict Helix (Thousand Oaks, CA:
Sage Publications, 1976), Part VII.

""Ralph W. Emerson, The Complete Works of Ralph Waldo Emerson, vol. 7. Society and Solitude, Uni-
versity of Michigan Library, https://quod.lib.umich.edu/e/emerson/4957 107.0007.001/1: 14?rgn=-
div1;view=fulltext.
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In particular, man is a struggling being. His intra-uterine and ex-
tra-uterine lives demonstrate significantly that human life is naturally
a struggle. Struggle which implies conflict and by extension war char-
acterizes human life and development from conception till death. The
intricacies of human development, as divulged by the science of human
life and the genetics of human development, expose that the competi-
tive struggle (sperm race or sperm struggle), which begins at the early
processes of development towards fertilization, continues to actualize
conception through the entire uterine formation (zygotic, embryonic
and fetal stages) in elevated complex form and even after parturition
and throughout the lifespan. It is a ‘Genetic Race of Survival of the
Fittest (GRSF)’ within the dialectics of life and death.

What is most interesting is that, about three hundred mil-
lion sperms can be deposited in the vagina and only one
(or two or more in the case of non-identical twins — dizy-
gotic or trizygotic twins, and so on) wins the long difficult
race through mucus and acidic fluid down to the fallopian
tube.™

These elucidate the assertion that human life is one through conflicts
and strife. The population theory of Malthus that unveils the compet-
itive conflictual state of organisms due to limited natural resources
also gives credence to the genetic origin of conflict and the innate
drive of the organisms to survive.™

In human society, populations bred beyond their mean, leav-
ing survivors and losers in the efforts to exist. Immediately,
Darwin saw that the variation he observed in wild population
would produce some individuals that were slightly better
equipped to thrive and reproduce under the particular condi-
tions at a time. Those individuals would tend to leave more
offspring than their fellows, and over many generations their
traits would come to dominate the population.™

"2 Purissima Egbekpalu, The Reality of Human Existence: Coping with Existential Conditions, Suf-
ferings and Pains of Life (Awka: Vicgraceat Printing and Publishing, 202 1), 3.

3 Cf. James Mallet, The Struggle for Existence: Why the Mismatch of Basic Theory in Ecology
and Evolution? (Cambridge, MA: Harvard University Press, 2010), 2-3.

“ Evolution Library, Darwin and Malthus, WGBH Educational Foundation and Clear Blue Sky
Productions, Inc., 2001, https://www.pbs.org/wgbh/evolution/library/02/5/{_025_01.html.
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Again, a critical analysis of Darwinian ethological theory justifies
conflicts vis-a-vis war as an innate drive towards survival. Following
Malthusian prediction of possible overpopulation against the meagre
natural resources, the Darwinian natural selection purports that there
exists a fated competitive condition among living organisms over the
limited natural resources towards the preservation of favoured races
in the struggle for life’ that characterize their existence as Survival of
the Fittest (SF). “There must be a ‘struggle for existence,” for many of
those born fail to reach maturity.”'® In this way,

man like every other animal advanced to his present high con-
dition through a struggle for existence consequent on his rap-
id multiplication; and if he is to advance still higher, it is to be
feared that he must remain subject to a severe struggle."”

Apart from the evolutionary force and the underlying struggle for
maintenance of species in existence, Marx presented us with the dialec-
tics of materialism as the consequence of ceaseless conflicts and wars
in human history and development. His dialectics of materialism, which
endorses a materialistic understanding of history based on materialistic
view of reality and economic laws of motion, structures human society
and its evolutionary progressions in reactions to chains of conflicts
between the classes.

A good insight into and analysis of Marxian dialectic materialism
gives a suitable and clear picture of the natural tendency to conflict-
ual existential approach to life. Marx insistently unveils that conflicts
lead to different stages of human life in the society and accounts for
the development of human history. His Communist Manifesto begins
by acknowledging and justifying that human history is fundamentally
marked with struggles. According to him,

The history of all hitherto existing society is the history of
class struggles. Freemen and slave, patrician and plebeian,
lord and serf, guild and master [...] in a word, oppressor and
oppressed stood in constant opposition to one another,

'S Herbert Spencer, Principles of Biology, Volume 1 (Cambridge, MA: Harvard University Press,
2017), 531.

'¢ Robert J. Berry, “Maker of Heaven and Earth,” in Creation and Evolution, ed. Derek Burke,
76-115 (Oxford: InterVarsity Press, 1985), 88.

7 Charles Darwin, The Descent of Man, and Selection in Relation to Sex (New York: Appleton
& Co., 1871), 403.
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carried on an uninterrupted, now hidden, now open fight, a
fight that each time ended, either in a revolutionary re-con-
stitution of society at large, or in the common ruin of the
contending class [...] we find almost everywhere a compli-
cated arrangement of society into various orders, a man-
ifold gradation of social rank [...]. The modern bourgeois
that has sprouted from the ruins of feudal society has not
done away with class antagonisms. It has but established
new classes, new conditions of oppression, new forms of
struggle in place of the old one. Our epoch possesses this
distinctive feature.™

The Manifesto also ends with a revolutionary assertion as he declares,

A spectre is haunting Europe - the spectre of communism.
All the Powers of old Europe have entered into a holy al-
liance to exorcise this sceptre: Pope and Czar, Metternich
and Guizof, French radicals and German police-spies [...]
let the ruling classes tremble at a communistic revolution.
The proletarians have nothing to lose but their chains. they
have a whole world to win. working men of all countries,
unite!™

The Marxian theory of class struggle and historical evolution suggests
that war is the game of life as it seems to corroborate the Darwinian
notion of natural selection and biological evolution in supporting the
idea that life is characterized by constant struggle for survival of the
fittest based on the material needs. So does the Nietzschean theory of
‘will-to-power’ which purports that an ideal man is one who ruthlessly
seeks power, creates his own values, and legislates for himself. In the
understanding of the German existentialist, such a man is a superman; an
authentic individual. In his Genealogy of Morals, he assumes that human
beings have the innate drive to conquer (will-to-power). He therefore
advances the transvaluation of moral values whereby the slave moral-
ity (SM) is replaced with Master Morality (MM) arguing that the latter
belongs to the attributes of superman who has liberated himself from
divine commands and legislates his moral laws for himself. So he avows,

'8 Karl Marx and Friederick Engels, Selected Works: The Communist Manifesto, Volume 1 (New
York: International Publishers, 1968), 35-36.

¥ Ibid., 35, 63.
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against war, it can be said: it makes the victor stupid, the
defeated malicious. In favour of war: through producing
these two effects it barbarizes and therefore makes more
natural; it is the winter of hibernation time of culture, man-
kind emerges from stronger for good and evil.*°

Again, this position portrays struggles and wars inherent in human ex-
istence. Validating Darwinian, Marxian, and Nietzschean positions, the
biological and evolutionary theorist Krishnananda states,

the will to power achieves its purpose only by striving and
suffering and an inevitable loss on the part of the weak [...].
The law that directs all activities is the law of power, the
urge to excel all others in strength. This urge is universally
present.?!

Along this line of thought he adds,

Life is meaningful only on account of struggle. War is
good; peace is stagnation which is not worth desiring. War
strengthens the race, peace weakens it. There is no univer-
sal truth, no unity, no oneness. All is difference, inequal-
ity, strife. Courage and strength are the greatest virtues,
pity and compassion are bad for they contradict the will
to power. Self-denial and asceticism, peace and happiness,
non-resistance and equality are all oppositions to the pri-
mary instinct in life, the will to power. Life is struggle for
existence. The test of a man is energy and ability. The de-
sire of the superman is to face danger, to encounter strife
in order to be supreme being himself.?

Hobbes refers to this as “war of all against all (bellum omnium contra
omnes).”?* According to him,

20 William H. F. Altman, Friedrich Wilhelm Nietzsche: The Philosopher of the Second Reich (Lan-
ham, MD: Lexington Books, 2013), 9.

21 Swami Krishnananda, The Philosophy of Life (Bangalore: Divine Life Society, 1992), 439-
440.

2 |bid., 439.

23 Thomas Hobbes, “De cive,” in Man and Citizen: De homine and De cive, ed. Bernard Gert
(Indianapolis, IN: Hackett Publishing Company, 1998), 101.

[137]



P. E. EGBEKPALU, P. O. OGUNO, & P. |. ALOZIE DIALECTICS OF WAR AS A NATURAL PHENOMENON: EXISTENTIAL PERSPECTIVE

the state of men without civil society (which state we may prop-
erly call the state of nature) is nothing else but a mere war of
all against all; and in that war all men have equal right unto all
things.?

The above-mentioned “equal right unto all things” may be well understood
as equal access to all resources of human life which implies competitive ap-
proach and struggles to life that characterize man as a selfish and an egoistic
being. This situation propels man in all his activities and keeps him in constant
struggle with others. Hobbes, then submits that the competitive spirit, which
underlies the struggle for survival of the fittest, puts the human society in utter
chaos and to overcome it the presence of a supreme power is needed. These
positions further justify the genetic origin of conflicts and its endless nature.

IV. Human existence as dialectics of war and peace

We earlier hinted that war and peace are natural dynamics of life. Aristotle
argues that “all things are ruled according to nature.”” With his systematic
study of the development of human history, Hegel observes the conflictual
nature of human existence when he notes that “man exists only in so far as he
is opposed.”? Following this assertion, Greene declares that “life is endless
battle and conflict.”* Heraclitus purports that everything in the universe is in
flux which implies violence. He also affirms that everything comes into being
and passes away through strife. In his words, “we must know that war is com-
mon to all and strife is justice, and that all things come into being through
strife necessarily.”?® Elucidating the Heraclitan position, Etim and Akpabio de-
lineate that,

what constitutes the world is conflict, which should not be neces-
sarily viewed and taken as negative but as the very condition that
engender change and progress, even when it momentarily seems
to be quite the opposite.?’

24 Thomas Hobbes, Leviathan, ed. Richard Tuck (Cambridge: Cambridge University Press, 1991),
186.

% Aristotle, Politics, 1252b 30-1253a 1.

26 Frances Berenson, “Hegel on Others and the Self,” Philosophy 57, no. 219 (1982): 77-90.
%7 Robert Creene, The 33 Strategies of War (New York: Penguin Books, 2006), 3.

28 DK B80.

2% Francis Etim and Maurice Kufre-Abasi Akpabio, “Hegelian Dialectics: Implications for Violence
and Peace in Nigeria,” Open Journal of Philosophy 8, no. 5 (2018): 530-548.
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Explicating Heraclitan view further, Stumpf too posits,

The conflict of opposites is not a calamity but the perma-
nent condition of all things. If we could visualize the whole
process of change, we should know, says Heraclitus that
“war is common and justice is strife and all things happen
by strife and necessity.” From this perspective, he (Heracli-
tus) says, “what is in opposition is in concert and from what
differs comes the most beautiful harmony.” Even death is
no longer a calamity, for, “after death things await men
which they do not expect or imagine.”*°

Advancing this position, Greene affirms that “there is something in war
that drives so deeply into you that death ceases to be the enemy, mere-
ly another participant in a game you don’t wish to end.”' He further
remarks that what confronts us in the real world is war. According to
him,

This war exists on several levels [..]. On the surface
everything seems peaceful enough, but just below it, it is
every man and woman for him — or herself, this dynamic
infecting even families and relationships. The culture may
deny this reality and promote a gentler picture, but we
know it and feel it, in our battle scars. It is not that we and
our colleagues are ignoble creatures who fail to live up to
ideals of peace and selflessness, but that we cannot help
the way we are. We have aggressive impulses that are im-
possible to ignore or repress [...]. Many psychologists and
sociologists have argued that it is through conflicts that
problems are often solved and real differences reconciled.
Our successes can be traced to how well or how badly we
deal with the inevitable conflicts that confront us in soci-
ety [...]. War is not some separate realm divorced from the
rest of the society. It is an eminently human arena full of
the best and the worst of our nature.®

Following the understanding that the universe is in constant motion
through which matters move and conflict with one another in equal

39 Samuel Enoch Stumpf, Philosophy, History and Problems (New York: McGraw Hill, 197 1).
31 Greene, 95.

32 |bid., xv-xvii.
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forces, Dostoyevsky asserts that “without war human beings stagnate
in comfort and affluence and lose the capacity for great thoughts and
feelings, they become cynical and subside into barbarism.”** Along the
same line of thought, Schopenhauer counsels,

In this world, where the game is played with loaded dice,
a man must have a temper of iron, with armour proof to
the blows of fate, and weapons to make his way against
men. Life is one long battle; we have to fight at every step;
and Voltaire very lightly says that if we succeed, it is at
the point of the sword, and that we die with weapon in
our hand. It is a cowardly soul that shrinks or grows faint
and despondent as soon as the storm begins to gather or
even when the first cloud appears on the horizon. Our mot-
to should be No Surrender; and far from yielding to the
ills of life, let us take fresh courage from misfortune. Our
whole life would not be worth such a cowardly trembling
and shrinking of the heart. Therefore, let us face life coura-
geously and show a firm front to every ill.**

At this juncture, it becomes obvious that struggle and strife charac-
terize human life. The innate urge to survive in the materialistic world
of development always ignites interests that are in diametrical oppo-
sitions with one another that no policy can claim to resolve. In most
cases, the interest of one group constrains that of another. The group
that already possesses the power strives to maintain it and keep the
other in a constant powerless state. The resultant effect is continuous
conflicts at various grades.

V. The dialectics of war from religious perspective

It is natural to cogitate that religions should champion peace and not
be identified with any form of violence. Is it not, in fact, surprising that
Christ himself, who is attributed as the Prince of Peace and who in the
Beatitudes encourages the peacemakers, says,

Do not think that | have come to bring peace to the earth. |
have not come to bring peace but war [...] to set a man at var-

33 |bid., xxi.

34 Arthur Schopenhauer, Counsels and Maxims from the Essays of Arthur Schopenhauer, trans.
Thomas Bailey Saunders (Harrisburg: George Allen and Unwin, 2020), 53.
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iance against his father, and the daughter against her mother,
and the daughter in-law against her mother-in-law; your worst
enemies will be the members of your own family.>

Earlier in the same holy book, he tells the disciples, “| am sending you out
like sheep among wolves.”* This acknowledges the fact that the world is
full of existential challenges. Admonishing them further, he declares, “woe
to you when everyone speaks well of you, for that is how their ancestors
treated the false prophets.”® Again he energized them saying, “blessed
are you when people hate you, when they exclude you and insult you and
reject your name as evil, because of the son of man.”3

However, our experiences teach us that there are so many and con-
stant religious wars around the world that even clog the wheels of de-
velopment in the societies at both individual and general levels. In fact,
all religions engage in one form of violence or the other. The question
remains — why are there religious wars despite all? The book of Job clearly
states that “the life of man upon earth is a warfare.”** We have already
established the thesis that war is a natural phenomenon to a man’s life
with the major feature of self-preservation. This explains why virtually all
religions engage in various wars in order to defend their religious posi-
tions. Throughout history, religions engage in fights based on their beliefs.
African traditional religion has the major focus of maintaining the African
culture in relation to their ancestors through rituals. Anything that stands
in the way of this is confronted in a radical way. So is the case with so many
other religions of the world. All these emphasize the point that justice is
brought about through war. In other words, life is an existential struggle
between opposite forces. “Opposites are necessary for life, but they are
unified in a system of balanced exchanges. The world itself consists of a
law-like interchange of elements, symbolized by fire.”*

VI. Summary of finding

Human beings are by nature violent and are ever combat-ready. This is
based on what may be considered as ‘the will to live’ (conatus). It is a very
strong emotional instinct for survival and persistence in life,

3 Mathew, 10, 34-36.

% |bid., and 10:16.

37 Luke, 6:26.

% |bid., 6:22.

¥ Job, 7:1.

40 Daniel W. Graham, “Heraclitus,” Internet Encyclopedia of Philosophy, https:/fiep.utm.edu/heraclit/.
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Capable of arousing distinctive bodily changes, movements
and behaviors, emotions are generally considered as survival
mechanisms that motivate responsive behaviors to maintain
existence. This responsive behaviours connote goal-oriented
movements.*’

According to Aristotle, life has a force which is the capacity of a liv-
ing thing to engage in the activities that are characteristic of its nat-
ural kind.*> Force and resilience which are involved in war can be seen
as conative features of man’s persistence in existence. With regard to
self-preservation in existence, he endorses that man has the natural in-
clination to actualize his potentialities through strong efforts of the will
towards the right, and at the same time to create new potentialities to
sustain his life. Through the activities of the soul (virtuous acts), man
propels himself in a distinctive way towards objects of his desire for sur-
vival and flourishing.*

Dispositions to war are found to be existential. First, the scientific
theories of the origin of the world, especially the Big Bang position, bear
laudable evidence of the violent origin of the universe as well as subse-
quent and consequent conflictual motions of matters therein, including
human beings. Second, struggle vis-a-vis conflict is genetically embed-
ded in human nature and the continuous transfer of genes to generations.

Two major motivations, among others, that guide all human actions
are self-defence (individually and collectively as species) and mainte-
nance of self in existence. These inform why human beings struggle to
succeed in life, in other words, to win the battle. These natural events
justify the engagements of human beings in war. On this note, ethics
raises the issue of ‘just war.” Being violent in nature, man’s attitude to
war is shaped by ethics and laws regarding war, that is, moral and le-
gal regulations on how war should be fought. This is classified into jus
ad bellum (right conduct on going to war), jus in bello (right conduct
while in war), and jus post bellum (right conduct after war). These too are
based on human nature and the fundamental right to self-defence. They
stipulate the norms governing the use of armed forces regarding war for
the greater justice for all involved. Hence, the concept of ‘just war.” In
Aristotelian understanding,

41 Purissima Emelda Egbekpalu, “Aristotelian Concept of Happiness (Eudaimonia) and Its Conative
Role: A Critical Evaluation,” Conatus — Journal of Philosophy 6, no. 2 (2021): 75-86.

42 Aristotle, De anima, 412b 5-6.
43 Egbekpalu, “Aristotelian Concept,” 75-86.
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For man, when perfected, is the best of animals, but, when sep-
arated from law and justice, he is the worst of all; since armed
injustice is the more dangerous, and he is equipped at birth with
the arms of intelligence and with moral qualities which he may
use for the worst ends [...]. But justice is the bond of men in
states, and the administration of justice, which is the determi-
nation of what is just, is the principle of order in political so-
ciety.*

In law, there has been a debate over the possibility of sustaining certain
ethics in war. The international laws, rules and conventions regulating war
exist, though in some cases, some superior forces violate them. Laws are
made by the ruling class who often does not keep them. Instead, they
are enforced on the weaker counterparts. This perceived injustice advances
war too.

VII. Conclusion

War is a natural phenomenon with genetic basis. Again, the natural pro-
cesses of opposite movements of matter in the universe bring about nat-
ural conflicts among them, hence, beings including man will continue to
experience war until an equilibrium is attained. But this equilibrium has a
conceptual problem due to the assertions of the astronomers and astro-
physicists that the universe continues to expand. Thus, attaining the equi-
librium becomes a bit difficult. In addition, studies also reveal that there
are other universes (multiverse) for which getting to the equilibrium proves
somewhat difficult. Along this line of thought, any form of peace experi-
enced is temporal. Hence, war continues. Given that war is with humanity
from birth, those who want to survive must be intellectually, economically,
technologically and militarily strong.
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Abstract

This paper critically examines Just War Theory and its philosophical foundations, which are
conventionally positioned in opposition to pacifism and nonviolent conflict. This paper,
however, takes the view that both, Just War Theory as well as pacifism and nonviolent
conflict, are equally necessary and complementary approaches to living with the possibilities
and tragedies of the human condition. Its approach is grounded in feminist theory and
methodology and their connections with Galtung’s models of violence and peace. The paper
argues that the weaknesses of Just War Theory are intrinsic to the concept and its intent.
The inherent contradiction of Just War Theory being that it intended to translate universal
moral principles into reality, which makes them context dependent. Fundamentally, Just War
Theory is derived from an ethic of justice ultimately centred on the right to use violence and
kill. The right is conditional but means that a path to peace inevitably starts from death. An
ethic of care is a philosophy where feminist thought meets pacifism and nonviolent conflict.
It starts from the creation of life and charts paths to positive peace through the nurture of
the conditions for lives in dignity. If we seek to contain the destructive and give space to the
creative aspects of the human condition and understand its two extremes, life and death,
in their relation to human agency, better we need to complement the traditional ethic of
justice (of war and violence) with an ethic of care.

Keywords: just war; feminism; ethic of care; pacifism; non-violence; positive peace; human
condition

. Introduction

acifism and nonviolent conflict on the one hand and moral phi-
losophies of war which inform Just War Theory (JWT) on the oth-
er hand are generally cast as mutually exclusive perspectives on
the ethics of conflict and violence. They are not usually treated as
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equally necessary approaches to meeting the possibilities and tragedies
of the human condition, the beginnings and endings of life’s stages,
the fundamental needs and desires, the fears and searches for meaning,
that characterise the potential and limitations of human existence, cre-
ativity, action, and agency as individuals as well as social and political
beings. This is the perspective of this paper.

With an approach rooted in feminist thought and methodology, it
critically examines the inherent shortcomings of Just War Theory and
moral philosophers’ rebuttals of pacifism, which usually do not distin-
guish between total pacifists and adherents of nonviolent conflict who
do not define themselves as pacifists. Its aim is to show that the two
extremes of the human condition, life and death, in their relation to
human agency are better understood by complementing the traditional
ethic of justice (of war and violence) with an ethic of care. The latter
is a philosophy where at least two schools of feminist thought, differ-
ence and standpoint feminism,? meet with fundamental principles of
pacifism and nonviolent conflict. It is a confluence of thought, which
is still insufficiently explored outside the feminist tradition, but holds
up a mirror to the tensions and weaknesses inherent in Just War Theory
and moral philosophers’ refutations of pacifism and nonviolence.

Why explore these questions and why now? It is curious that moral
philosophers, such as Jan Narveson, have variously reduced philosoph-
ical standpoints of pacifism and nonviolent conflict with such vigour
and some vitriol to mere personal choices which at best fail to ac-
knowledge the harsh realities of life, at worst are morally corrupt and
certainly cannot claim to constitute a coherent moral philosophy. Al-
though Narveson, whose 1965 article* made waves for decades and

' The approach is not intrinsically tied to Hannah Arendt’s concept, but it is partly inspired by it.

2 Grounded in Marxism and today more aware of the importance of intersectionality (influences
of multiple identity characteristics such as gender, race or class on lived experience), standpoint
feminism started from critical awareness of gendered life experiences within the oppressive
reality of gender power hierarchies. It emphasises struggle against the many manifestations of
oppression and against dominant narratives that reproduce power differentials, and for equal
recognition of the experience and knowledge women contribute to discourses and public
life. Difference feminism also foregrounds women’s position in society and their specific life
experiences, for example as child bearers, mothers and carers, but aims for women and their
work to be valued in their difference.

3 Jan Narveson, “Pacifism: A Philosophical Analysis,” Ethics 75, no. 4 (1965): 259-271. It is
worth noting that he wrote against the background of the US involvement in the Vietnam
War. An interesting, if within today’s professional ethics of scholarly publishing rather discon-
certing, aspect of the article is that the arguments are forwarded without any reference to the
writings of any pacifists. The representation of the pacifist position is thus at times curious and
frequently refutes ‘strawmen’ whose scholarly provenance is never established.
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whose aim appears to have been to discredit pacifism through a reduc-
tio ad absurdum, declared that he did not share others’ categorisation
of pacifists as cowards and traitors, he accused them of acting as if
they were cowards and traitors because they were confused; he did not
even grant them the agency that would be inherent in making a con-
scious choice of being a traitor.

Coming from an ethic of justice, much opposition to pacifism
from moral philosophers of just war like Narveson or Jovan Babic, who
shares much of Narveson’s perspective,* is framed around questions of
rights of all individuals. From this perspective it is a fundamental princi-
ple that humans have a right to self-protection and that inherent in this
is the right to defend this very right, under certain circumstances even
by violent means. They accuse pacifists of refusing to acknowledge,
let alone defend, such a right and its derivative justification for using
violence for themselves or on behalf of another. Narveson describes in
detail and considerable sarcasm the inappropriateness of logical rea-
soning as the only alternative action to violence by which his hypothet-
ical pacifist might try to dissuade an attacker from killing them.

Two problems arise from here. One, it is disingenuous to equate
the refusal of pacifists to use violence, especially physical violence,
with doing nothing meaningful or appropriate at all to defend the right
to life. Two, there is a tacit, though unconvincing, extrapolation from
the individual hypothetical scenario to justifying state behaviour, which
is the focus of Just War Theory. Just War Theory offers a catalogue of
criteria for deciding whether to go to war, under what circumstances,
to what end, and how to conduct it in accordance with principles of
justice and ethics derived from western secular and Christianity-based
discourses.> Its purpose is to translate moral philosophy of war and
violence into the practice of political and military decision-making and
action.

The influence of Just War Theory on actual political and military
decision-making has waxed and waned over the centuries. After the
end of the Cold War, it regained considerable currency in the debates
about the use of force, especially in Anglo-American countries, in the
African and European violent conflicts of the 1990s and the wars in Af-
ghanistan and Iraq after September 11, 2001. Countries of the global

4 Jovan Babic, “Pacifism: Is its Moral Foundation Possible or Needed?” in Contemporary Yugo-
slav Philosophy: The Analytic Approach, ed. Aleksandar Pavkovi¢, 57-70 (Dordrecht, Boston,
MA, and London: Kluwer, 1988).

> For the evolution of Just War Theory and its principles see for example Brian Orend, The
Morality of War (Toronto: Broadview Press, 2006).
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North applied their perceived right to use armed force under Just War
Theory extensively. Some political actors and military ethicists even
argued that they had an obligation to defend the human rights of oth-
ers by armed force. This became a declared international commitment
in 2005 when the UN General Assembly adopted the Responsibility to
Protect human rights in one’s own and potentially other countries, if by
external military intervention.®

Yet, some of the post-Cold War military interventions failed to
meet critical conditions for the ethical justification to use force, sever-
al fell repeatedly short of the criteria for ethical conduct of wars, and
most failed to improve the chances of a better peace at a global level
and certainly for the people of the target countries, such as Somalia,
Afghanistan, Iraq, and their neighbours. This is a problem of politics
and the implementation of Just War Theory. It is also a problem for
Just War Theory, considering that its purported raison d’étre is to offer
practically applicable criteria for ascertaining that using force is jus-
tified and done ethically in particular circumstances. It is not least a
problem for humanity, if not even officially declared efforts to comply
with Just War Theory criteria result in an approximation of a better, let
alone just peace than the status-quo ante.

It is not suggested here that a pacifist approach would have fared
better. The paper is not concerned with such a hypothetical. It seeks to
shine a critical light on problematic aspects of Just War thinking which
require greater scrutiny. We find this for example in Brian Orend’s ef-
fective case against all forms of pacifism and in defence of Just War
Theory.” His arguments depend on staying within the parameters and
philosophical reasoning of Just War Theory and assuming that they are
implemented faithfully in practice. He engages neither with the long
shadow even an aspiration of compliance with Just War Theory casts
on public policy and society, which continuously need to prepare for
the possibility of war, nor with pacifist, let alone, feminist theoretical
and practical approaches to facilitating the change necessary to bring
peaceful approaches to conflict closer to reality than, as he put it, the
“level of pure ideals.”®

This paper steps into these omissions. It argues that the weakness-
es of Just War Theory are intrinsic to the concept and its intent. Philos-

¢ United Nations Office on Genocide Prevention and the Responsibility to Protect, “Respon-
sibility to Protect,” undated, https://www.un.org/en/genocideprevention/about-responsibili-
ty-to-protect.shtml.

7 Orend, 244-266.
8 |bid., 263.
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ophers and practitioners of Just War Theory aim to preserve innocent
life, if it is threatened by the aggression of an unjust war, minimise the
use of armed force and the resulting destruction of life and its condi-
tions, and thus enable a better peace than the status-quo ante. With its
focus on war, violence and killing, however, Just War Theory’s path to
peace starts from death as arguably it must. It is rooted in an ethic of
justice, which it marries to violence, and which privileges a binary focus
on rights, as one does or does not have a right. This works logically as
long as, especially, the ad bellum conditions are fully respected.

Kimberly Hutchings, however, observed that “[clontemporary just
war theory, regardless of its theoretical differences, dwells largely in
the same historical imaginary as Hollywood, in which a certain reading
of the history of warfare and of civilisation enables moral judgments
about war.”? And yet, its criteria are malleable enough to be shaped
around political and strategic objectives of the day, which leaves scope
for false claims of compliance. There is thus an underlying tension be-
tween moral philosophy’s aspiration to seek universal truths and prin-
ciples that are dissociated from context, and the specific intention for
Just War Theory to translate these truths into practical guidance for
decisions and action.

This analysis does not follow Sterba’s proposal of a “Just Peace The-
ory” situated where he identified overlaps between pacifism and Just War
Theory.™ To the contrary, the argument here is that Just War Theory
only accounts for the deadly and destructive aspects of the human con-
dition, one of its extreme features whose existence cannot be wished
away. It is therefore desirable, even essential, to impose ethical con-
straints on our efforts to survive the resulting challenges and tragedies
of war, survive them well and with dignity, and indeed seek to create real
prospects of a better peace. And yet, while the presumed right to use
violence and potentially kill other humans in the service of justice brings
with it grave responsibilities, the ethical parameters of Just War Theory
only insufficiently demand that they are honoured by the implementing
actors. Furthermore, the obligations are to comply with the criteria for
the just use of force in the exercise of rights. Ultimately that is intend-
ed to protect innocent people, but the obligations are to the rights, an
abstract category, and not primarily to the people, the embodied and
conscious humans, who are affected by the violence used in the exercise

? Kimberly Hutchings’ contribution to O’Driscoll et al., “Critical Exchange: How and Why to
Do Just War Theory,” Contemporary Political Theory 20, no. 4 (2020): 866ff.

10 James P. Sterba, “Reconciling Pacifists and Just War Theorists,” Social Theory and Practice
18, no. 1(1992): 21-38.
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of the rights. This from people also makes the codex of Just War Theory
vulnerable to false claims of compliance.

An ethic of care offers a counterbalance by foregrounding people
and a path to peace departing from life. It looks at the other side of the
human condition and starts with life, creation, and nurture. An ethic of
care has much in common with key aspects of pacifism though this is
hardly recognised outside feminist circles. It assumes obligation and
responsibility as inextricable aspects of care. They arise from the con-
nectedness with other humans. The obligation here is to the subjects of
that care, that is, people, and the material, physical, intellectual, and
emotional conditions that sustain them for lives in dignity.

The analysis does connect to Laura Sjoberg’s proposal for adapta-
tion of Just War Theory through incorporating elements of an ethic of
care."" Sjoberg develops concrete adaptations of Just War Theory princi-
ples. This paper might be seen as something of a prequel to hers. It shares
the fundamental elements of feminist critiques of traditional Just War
Theory which Sjoberg discusses in detail but, rather than adding to her
proposals of revised principles, it seeks to tease out the difference and
complementarity in the perspectives of the ethics of justice and care. Its
core argument is that only by combining an ethic of justice with an ethic
of care will we be able to guard against the destructive aspects of the hu-
man condition and make room for the unfolding of its creative potential.

The analysis opens up with reflections on the nature and meaning of
conflict, violence and peace from the perspectives of peace research and
feminist theory. It then explores feminist moral reasoning and approaches to
a critique of the traditional moral philosophy of war. This leads to a critical
examination of the problematic consequences of just war thinking for state,
society and the prospects of Just War Theory as it is applied of achieving the
purported aims of creating better peace. The concluding section then brings
together the two ethics of justice and care in order to demonstrate where
and how the latter might point the way to approaching conflict with less
violence and a greater prospect of working towards positive peace.

[I. Reflections on conflict, violence, and peace

It is useful to start by reflecting briefly on core concepts which need to
be treated with greater nuance than we generally do when we explore
the tensions between traditional moral philosophers of war and paci-
fists: conflict, violence, and peace.

" Laura Sjoberg, “Why Just War Needs Feminism Now More Than Ever,” International Politics
45, no. 1(2008): 1-18.
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Conflict and war are often treated as synonymous. The Cambridge
English dictionary for example lists two definitions for conflict: “an
active disagreement between people with opposing opinions or prin-
ciples” and “fighting between two or more groups of people or coun-
tries.” 2 Equating conflict with fighting is not only misleading, but also
brings violence into a discourse without necessity. Conflict, which can
also arise over opposing or competing interests, is an inevitable aspect
of human life and interaction. The question is how we deal with it."
Contentions between pacifists, especially absolute pacifists, adherents
of non-violent conflict resolution who do not necessarily consider
themselves pacifists, and moral philosophers of war or Just War Theory
arise over how conflict is navigated, and by which means its resolution
is sought. They may range from negotiation, civil protest or direct ac-
tion to conventional or nuclear war and a whole host of methods and
tools in between. Violence is only one potential option.

Violence remains an extremely challenging concept, phenomenon,
and instrument as Nancy Scheper-Hughes and Philippe Bourgois illus-
trate.

Violence is a slippery concept — nonlinear, productive,
destructive, and reproductive. It is mimetic, like imitative
magic [...]. Violence gives birth to itself. So we can rightly
speak of [...] a continuum of violence. [...] Violence can nev-
er be understood solely in terms of its physicality — force,
assault, or the infliction of pain — alone. Violence also in-
cludes assaults on the personhood, dignity, sense of worth
or value of the victim. The social and cultural dimensions
of violence are what gives violence its power and mean-
ing. Focusing exclusively on the physical aspects of torture/
terror/violence misses the point and transforms the project
into a clinical, literary or artistic exercise, which runs the
risk of degenerating into a theatre or pornography of vio-
lence in which the voyeuristic impulse subverts the larger
project of witnessing, critiquing, and writing against vio-
lence, injustice, and suffering.™

2 Cambridge English Dictionary, “Conflict,” https://dictionary.cambridge.org/dictionary/eng-
lish/conflict.

3 Lester R. Kurtz and Lee A. Smithey, eds., The Paradox of Repression and Nonviolent Move-
ments (New York: Syracuse University Press, 2018), 4.

' Nancy Scheper-Hughes and Philippe Bourgois, eds., Violence in War and Peace — An Anthol-
ogy (Oxford: Blackwell, 2004), 1.
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The concept of the continuum of violence comes from feminist theory
and activism. Conceived by Liz Kelly in the 1980s in conjunction with
her research on sexual violence, ™ it has cast a much more nuanced light
on our understanding of violence in war and peace than traditional
approaches have been able to shed. Cynthia Cockburn, for example,
identified a continuum of violence when she observed in her analysis of
women’s and men’s experiences of war and peace that for women both,
war and peace, were characterised by often life endangering violence.
For women, violences before, during and after war flowed into each
other. As they are rooted in the phenomenon of gender power hierar-
chies and their manifestations in practice, she called this a “gendered
continuum of violence.”™ From this perspective it is not possible to
use the experience of violence as a measure of distinction between war
and peace.

Three further aspects of Scheper-Hughes and Bourgois’s reflections
lead us from the continuum of violence to the larger subject matter of
this analysis, Just War Theory, pacifism, and non-violent conflict. One,
that “violence can never be understood solely in terms of its physical-
ity;” two, that it “includes assaults on the personhood, dignity, sense
of worth or value of the victim;” three, that “social and cultural dimen-
sions of violence are what gives violence its power and meaning.” Jo-
han Galtung combined all three into his concepts of violence and peace
specifically the distinction between personal, structural, and cultural
violence and between negative and positive peace.” These elements
are to a degree mutually constitutive. For the purpose of this analysis
it is sufficient to sketch the key aspects of his thinking with the aim of
teasing out their interconnectedness, because that is a fundamental
basis for the later critique of both, Just War Theory’s and moral philos-
ophers’ objections to pacifism and nonviolent conflict.

Galtung defines the absence of direct violence as negative peace.
Although personal or direct violence may be committed by any individ-
ual, the politically and morally most relevant agents are organisations
acting on behalf of the state, such as the armed forces or police. A key
enabler of personal violence is structural violence. Broadly, this is not

' Liz Kelly, Surviving Sexual Violence: Feminist Perspectives (London: Polity, 1988).

¢ Cynthia Cockburn, “The Continuum of Violence,” in Sites of Violence: Gender in Conflict
Zones, eds. Wenona Giles and Jennifer Hyndman (Oakland, CA: University of California Press,
2004): 43ff.

7 Johan Galtung, “Violence, Peace, and Peace Research,” Journal of Peace Research 6, no. 3
(1969): 167-191.
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only the overtly legitimised, but also the implicit discrimination against
and exclusion of some groups of the population with common social
identity characteristics, such as gender, class or race, who should, in a
just society, have access to the same resources as everyone else in or-
der to exercise their agency in private and public spaces, and maximise
their opportunities to live a fulfilled life in dignity, security, and peace.

The mechanisms for these forms of discrimination and marginalisa-
tion are found in often tacitly functioning structures, processes, norms,
and culturally approved roles and rituals, which inscribe in society and
state power hierarchies that are based on constructed privilege and
what Bourdain would call social and cultural capital. Galtung only en-
gaged with gender as an important determinant of one’s position in
power hierarchies and access to resources enabling independent agen-
cy in the context of his exploration of cultural violence, which adds
nuance to his thoughts on structural violence.”™ Only in absence of
personal as well as structural and cultural violence is positive peace
possible.

The connection to pacifism and nonviolence becomes clear quite
quickly. Galtung’s approach to peace and conflict allows for a much
more constructive and meaningful understanding of what peace is or
could be. In discourses on pacifism, we find such negative definitions
as “anti-warism” which are often accompanied by negative definitions
of peace as “nonviolence, nonwar, nonkilling, or nonconflict;”' the
present author cannot escape this framing entirely either. That said, the
perspective this language betrays still centres on violence, indicating
just how normalised the phenomenon is. It fails to replace the denial
of violence with terms that embody the constructive outlook of those
seeing the world and humanity as capable of building peace in the vein
of Galtung or women'’s rights activists since the 19" century.

Through campaigning and critical reflection on the gendered caus-
es of war and with the aim of countervailing them, early women’s rights
activists, whose opportunities to exercise agency in public spaces were
severely curtailed, consciously derived their political philosophies from
their social position and predominantly privately lived experience as
women. Preceding Galtung’s concepts of violence and peace by some
decades, they had already identified conditions for the kind of peace
that he would call positive more than half a century later.?° Not only

'8 Johan Galtung, “Cultural Violence,” Journal of Peace Research 27, no. 3 (1990): 291-305.

19 Andrew Fiala, “Pacifism,” The Stanford Encyclopedia of Philosophy (Summer 2023 Edition), eds.
Edward N. Zalta and Uri Nodelman, https://plato.stanford.edu/archives/sum2023/entries/pacifism/.

20 Jan Stéckmann, “Women, Wars, and World Affairs: Recovering Feminist International Rela-
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did they develop theories and philosophies on peace and security which
one might see as rooted in an ethic of care, they also laid the ground-
work for a methodology that still enriches feminist approaches.?'

These are a certain, if not complete, awareness of firstly, one’s
situatedness in political and socio-economic contexts and its influence
or even power in shaping political discourses; critical discourses among
subsequent generations of feminists have broadened and deepened the
need for such (self-Jawareness considerably. The second insight comes
from their practice, that is, building theory from everyday experiences
and political activism. It is no coincidence that two of the first fe-
male Nobel Peace Prize recipients, the US women’s rights activists Jane
Addams, founder in 1919 of the oldest pacifist women’s organisation,
the Women'’s International League for Peace and Freedom, and Emily
Greene Balch both worked in social work and sociology respectively
with a focus on those who required support and care, such as poor
children and immigrants.

The following section will explain that this linkage between every-
day experience and theory or philosophy is also central to the approach
this analysis takes to its critical engagement with Just War Theory and
the rebuttals of pacifism by moral philosophers.

[ll. Feminist moral reasoning and approaches to critical analysis of Just
War Theory

In contrast to traditional moral philosophy feminists have long argued
that questions of morality and ethics need to be understood within the
contexts, such as everyday life, of specific cultures or socio-political
dynamics, in which they arise and are navigated. This is especially rele-
vant for matters of war and peace or, in a slightly modified conceptu-
alisation, questions of violent and non-violent conflict. For Kimberly
Hutchings, who builds her approach on an ethic of care,

the key feature of feminist international ethics is that it
necessarily brings politics back into the heart of moral judg-
ment and prescription. This has [...] important implications
for considering substantive fields of ethical concern within
international ethics, such as just war and human rights. [...]
the logic of feminist ethics is to move international eth-

tions, 1915-39,” Review of International Studies 44, no. 2 (2018): 215-235.

21 For contemporary examples see Cynthia Cockburn and Cynthia Enloe, “Militarism, Patriarchy
and Peace Movements,” International Feminist Journal of Politics 14, no. 4 (2012): 550-557.
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ics away from the idealizations inherent in the dominant
ethical traditions towards a position best characterized as
ethical realism.??

Although the perspective and rationale can be traced back to the early
women’s rights activists of the late 19" century, today’s concept of
an ethic of care is generally associated with Carol Gilligan’s research
on the psychological and moral development of women in the 1970s
and 1980s.22 Gilligan’s field research proved to be highly influential in
shaping the understanding of gender differences in the moral develop-
ment of boys and girls which shape their experiences and perspectives
on ethical matters throughout their lives as adult men and women.?
She overturned the claim that the moral development of girls was not
as complex as that of boys who learnt early on to create abstract rules.
That ability set the standard for measuring moral maturity at the time.
The height of moral maturity was deemed to be “the capacity to utilize
impartial universalist principles in making ethical judgments.”®
Gilligan found that women’s moral judgment on the other hand
arose from context, narratives, emotional understanding, connected-
ness, and empathy with fellow human beings. Men tended to find their
identity through separation, dissociation from their social context and
personal achievements or self-perceived attributes, such as intelligence
or rationality.?® Women found their identity by navigating complex and
often contradictory demands and normative expectations with which
their social context confronted them. For many women “identity [was]
defined in a context of relationship and judged by a standard of re-
sponsibility and care.”? Interestingly, Gilligan observed that

in the transition from adolescence to adulthood, the di-
lemma itself is the same for both sexes, a conflict between
integrity [‘personhood’; add] and care. But approached

2 Kimberly Hutchings, “Towards a Feminist International Ethics,” Review of International Stud-
ies 26, no. 5 (2001): 113.

23 Carol Gilligan, In a Different Voice — Psychological Theory and Women'’s Development (Cam-
bridge, MA: Harvard University Press, 1993).

24 She had been accused of essentialising women as naturally predisposed for motherhood and
associated role stereotypes, but has revised the judgment that gender differences in moral
development were rooted in biological or physiological gender differences.

% Hutchings, 113.
2 Gilligan, 158.
7 |bid., 160.
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from different perspectives, this dilemma generates the
recognition of opposite truths. These different perspectives
are reflected in two different moral ideologies, since sepa-
ration is justified by an ethic of rights while attachment is
supported by an ethic of care.?

One cannot extrapolate from one study with US participants that the
same is true for men and women across the world, but there is at least
reason to suggest a complementarity of an ethic of rights or justice
associated with separation and an ethic of care associated with attach-
ment or connection.

This is largely the framework within which Sara Ruddick®” situated
her exploration of an ethic of care. She rejected the notion that men
are ‘war-like’ and women necessarily peaceful.>® She opposed pacifism,
distinguished it from non-violent action, and juxtaposed pacifists, who
rejected all violence, with peacemakers who, rather than running away
from violence, “ferret it out” in order to expose it wherever it occurs
and work towards change;?' she clearly perceived the continuum of
violence as such. She acknowledged that there are just causes for the
use of force, including even the kind of emancipatory or revolutionary
violence of which Franz Fanon wrote;3? though she did not reference
his work.*?

Starting from the conviction that “peace requires a sturdy suspi-
cion of violence even in the best of causes,” her principal aim was to
show that a positive approach to peace-building could be developed
from the concept and practice of ‘mothering’ in the widest possible
sense. By this she meant not necessarily giving birth, caring and nurtur-
ing a child, but “the maternal practices that are governed by ideals of
nonviolence.”** Women may through practice or, if they are not them-
selves mothers, observation or socialisation have privileged access to
an understanding of the everyday workings of an ethic of care, but their

% Gilligan, 164.

2% Sara Ruddick, Maternal Thinking — Towards a Politics of Peace (London: The Women’s Press,
1990).

30 Ruddick, 15 1ff.

31 |bid., 137ff.

32 Franz Fanon, The Wretched of the Earth (London: Pluto Press, 1986).
3 Ruddick, 138.

3% Ibid., 162.
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application is independent of gender.?* Like Gilligan, Ruddick has been
criticised for essentialising women as mothers in the vein of traditional
conservative ideology, although this fails to recognise the nuance of
her argument.

Ruddick critically connects to standpoint feminism and rejects
what she sees as the absolutism of their dualist perspective. Yet, she
defines her philosophy of maternal thinking as “part of a feminist
standpoint” and “an engaged critical and visionary perspective that
illuminates both the destructiveness of war and the requirements of
peace” whose advancement requires struggle and resistance.® Cynthia
Cockburn recorded a very similar perspective on war and peace from
her engagement with the peaceful anti-war protests of the Women in
Black against War movement of the 1980s and 1990s.

Women in Black groups everywhere were pressing their gov-
ernments for creative diplomacy and genuine international
peacekeeping. They argued for a voice for democratic non-
governmental and women’s organizations in negotiating a
cessation of hostilities in the Balkan region. Women who
engage in this strand of the antiwar movement do not see
women as “natural peacemakers.” Rather, they believe it
is because they have escaped masculine socialization that
women are freer to formulate a transformative, nonviolent
vision.’

Feminists share the awareness of a richer, more nuanced and creative
perspective as well as the need for and possibility of change with paci-
fists like Robert C. Holmes. In his introduction to a volume of Holmes’
essays its editor, Predrag Cicovacki, sums up Holmes’ challenge to com-
munalities of “all mainstream ethical approaches.” “They (1) neglect the
nonrational aspects of ethical evaluations and choices; (2) ignore the so-
cial, political, and cultural factors influencing our choices and behaviour;
and (3) leave unchallenged the basic structures of society.”® These key
points of criticism also point towards communalities with the feminist
understanding that lived experiences shape perceptions, ideas, and theo-
retical constructs, and they can also be shaped by the latter.

35 On women’s peace work see Ruddick, 219-251.
% |bid., 136.
37 Cockburn, “The Continuum of Violence,” 38.

3 Robert L. Holmes, The Ethics of Nonviolence — Essays by Robert L. Holmes, ed. Predrag
Cicovacki (New York and London: Bloomsbury, 2013), 1.
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This understanding of the cyclical nature of the way in which hu-
mans relate to and interact with life events and other humans, be this
through direct and personal engagement or observation from afar, has
made its way into wider critical discourses on public political philos-
ophy, such as the ‘critical exchange’ on why and how one should ‘do’
Just War Theory, which Cian O’Driscoll convened in 2020.

He and others explored the merits and limitations of looking at pub-
lic philosophy and specifically Just War Theory and its key principles not
in the disconnected, abstract manner of purely theoretical philosophical
inquiry of which they are critical, but as connected to the real lives of
those whom its application affects, in particular those going to war and
the everyday experiences of “ordinary citizens” of war.?* With reference
to Tully and Thaler, the contributors frame their exchange around four
key “commitments” with the aim of situating Just War Theory in an ac-
tive exchange with “the on-the-ground realities it purports to address.”*°

First, that “the activity of theorising starts from the everyday
practices of ordinary citizens [...] second [...] that the task of
the theorist is to elucidate and problematise these everyday
practices [...] third [...] to treat these activities as a platform
for critically interrogating and re-imagining those same prac-
tices [...] [fourth] the aim of all of this must be to ensure that
theorising is both informed by and invested in, rather than di-
vorced from, the lived realities that it seeks to account for. To
approach the task of just war theorising in light of these com-
mitments is to embrace the mutuality of theory and practice.*’

The following sections engage with these commitments in their ap-
proach to a critique of Just War Theory which looks not at the specific
criteria, but the wider context of its reasoning and consequent reach
into the life of a polity and its people, and two salient aspects of its un-
derpinning moral philosophy: violence and action in relation to rights.

IV. The conservative impulse and long reach of Just War Theory

Critiques and defences of Just War Theory and its moral philosophy
tend to focus on its application in decisions on the use of force, or the
lack of compliance, in wars and their conduct. Feminist critiques, some

3% O’Driscoll et al., 859.
0 |bid.
41 Ibid.

[160]



CONATUS ¢ JOURNAL OF PHILOSOPHY VOLUME 8, ISSUE 2 « 2023

of which we have already discussed, have examined Just War Theory
and its application with a view to identifying and overcoming the lack
of consideration of women’s specific experiences and everyday per-
spectives on the impact of war and its aftermath.*? Reflections in line
with the methodological approach of feminists and O’Driscoll and his
discussants on the interdependence between the “lived realities” not of
war-affected people, but rather of major figures who drove the devel-
opment of Just War Theory in or close to religious and political elites
on the one hand and their theorising on just war on the other hand are,
however, not prevalent.

A very cursory look at some of the major early contributors to the
shape of Just War Theory suggests that there is good analytical rea-
son to bring this perspective into the discussion and in future explore
correlations in individual cases. Their perspective is anything but that
of the ‘ordinary citizen,” but the context of their socialisation, their
aspirations and where they found opportunities to advance in public
life is very likely to have mattered. Their lived reality was one where
closeness to influence and power became or was a possibility and often
actuality, even if they and their reasoning had occasionally fallen out
of favour with an individual ruler.

Aristotle (384-322) educated Alexander the Creat. St Augustine
(354-430) is described as coming “from a middle-class [sic!] back-
ground,” but was educated with a view to a future in “imperial admin-
istration” and he did hold influential positions first in scholarly circles
and at court and later as a bishop.** The family of Thomas Aquinas
(13t century) was wealthy. He rose to fame and influence as a Do-
minican scholar.** Building on Aquinas’ thought, Francisco di Vittoria
(1486-1564), regarded today as the founder of international law, and
fellow scholars of his School of Salamanca at the time had direct, per-
sonal, though not necessarily uncritical, influence on powerful rulers,
such as Emperor Charles V.% The family background of Hugo Grotius
(1583-1645) is described as “moderately prosperous, well-educated

42 For example, Laura Sjoberg, Gender, Justice and the Wars in Iraq: A Feminist Reformulation
of Just War Theory (Oxford: Lexington Books, 2006).

4 Christian Tornau, “Saint Augustine,” The Stanford Encyclopedia of Philosophy (Winter 2019
Edition), ed. Edward N. Zalta, https://plato.stanford.edu/archives/win2019/entries/augustine/.

44 Robert Pasnau, “Thomas Aquinas,” The Stanford Encyclopedia of Philosophy (Winter 2022
Edition), eds. Edward N. Zalta and Uri Nodelman, https://plato.stanford.edu/archives/win2022/
entries/aquinas/.

4 Thomas lzbicki and Matthias Kaufmann, “School of Salamanca,” The Stanford Encyclopedia
of Philosophy (Summer 2019 Edition), ed. Edward N. Zalta, https://plato.stanford.edu/archives/
sum2019/entries/school-salamanca/.
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and ambitious” and he as “exceptional,” which enabled him to quickly
make his way into the Dutch elite and influential positions in law and
politics; his life may not have been without jeopardy, but he did main-
tain his intellectual reach into the European ruling class.*

To suggest that through both, their disposition and life experienc-
es, the reasoning of these men was shaped by the positions in political
society they aspired to and sought to maintain is not to say that they
were uncritical propagandists, nor that they were not motivated by
profound concerns for humanity. Yet, they were aiming to and, from
an elevated position within the social hierarchy, succeeded in signifi-
cantly shaping spiritual and moral foundations of political and legal
thought. This raises at the very least questions of the universality of
principles that have been shaping dominant assumptions of what is
good statecraft and have originated from the masculine understanding
of members of or close to the ruling class of what states must do, the
importance of power and the utility of violence.

It is uncontroversial to point out that Just War Theory is state-cen-
tric and seeks to preserve sovereignty. Less frequently discussed are
the consequences of this underlying conservative, status-quo oriented
rationale of its principles for both the polity itself and international
relations; preserving the status-quo does not preclude change, as adap-
tations can be conceived as necessary in order to maintain a particular
position, such as political power. We can see this when we look beyond
the ostensible rootedness of Just War Theory in a decision moment,
that is, whether or not to go to war. The availability of the option or
choice to comply with the criteria of both jus ad bellum and jus in bello
in such a decision moment is dependent on another enabler, that is the
permanent preparedness for this decision in anticipation of the act of
an aggressor who will also have been enhancing their ability to go to
war, and continuous preparations to be able to meet the criteria for
both jus ad bellum and in bello. We will discuss these issues in turn.

Just War Theory reaffirms existing power hierarchies within socie-
ties as well as internationally. When Just War theorists argue that hu-
mankind shares a universal impetus to impose constraints on the con-
ditions for going to, and the mode of conducting, war, they usually
reference the Mahabharata, specifically the Bhagavad Gita,* the rulers

4 Jon Miller, “Hugo Grotius,” The Stanford Encyclopedia of Philosophy (Spring 2021 Edition),
ed. Edward N. Zalta, https://plato.stanford.edu/archives/spr202 1/entries/grotius/.

47 The Bhagavad Gita is principally concerned with jus ad bellum. Sreejith Sugunan for ICRC
Global Affairs Team, “The Bhagavad Gita and the Ethics of War,” Religion and Humanitar-
ian Principles, October 5, 2022. https://blogs.icrc.org/religion-humanitarianprinciples/bhaga-
vad-gita-ethics-war/. Jus in bello is discussed in other parts of the Mahabharata. Greg Bailey
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of Roman antiquity or the Koran.*® They all share with Just War Theory
the aspiration to serve and protect principles of humanity, but they do
not necessarily share moral principles that some might deem universal.
They also bow to fundamental ideas of political realism and strategic
thinking which they seek to tame but simultaneously accommodate.
What is then universal is the fundamental desire of rulers across re-
gions, cultures and time to protect their power, that of their dynasty,
or after 1648 the Westphalian state and its successors, and to demon-
strate that they do so in as ethical a manner as they see fit or wish to
claim. That is also a matter of strategic and political prudence.

In translation from moral philosophy to political decision-making
and military conduct, Just War Theory and its principles become in-
struments of statecraft casting its influence into the political order,
processes and drivers of both the state and the international system.
There is a profoundly strategic rationale in the efforts of rulers and
their secular and spiritual advisors across history and the globe to seek
to justify the application of organised violence on other humans, some
of whom must be of their own population. Since a reasonable chance
of success is one of the criteria, rulers must be able to expect that the
war will result in at least the protection of the power they held before
the war and the outcomes would need to be a governable state of af-
fairs which might be called peace.

As Bonnie Mann, however, very pointedly argued in her feminist
critique of the Shock and Awe approach to the Iraq War in 2003, this
comes with a risk of overstretching the scope for justified use of force
so far that it effectively untethers even a tenuous link between moral
justifications and reasoning in line with offensive political realism. In
her reading, Shock and Awe represented the replacement of a “too-
loose relationship between good reasons and devastating political
acts like Bush’s declaration of war on Iraq” with the creation “of an
aesthetic of war that feels like our own skin, that is intertwined with
the roots of our identities, that works some place where critical scru-
tiny fails.”*’ Governments choose whether or not to apply Just War
Theory. This makes its effectiveness as contingent on the political,

for ICRC Global Affairs Team, Ethics of Fighting in Ancient Indian Literature, Religion and Hu-
manitarian Principles, October 3, 2022, https://blogs.icrc.org/religion-humanitarianprinciples/
ethics-fighting-ancient-indian-literature/.

8 For a brief synopsis on positions in Islam see OCHA, “Islamic Law and the Rules of War,”
Reliefweb, April 24, 2014, https://reliefweb.int/report/worldfislamic-law-and-rules-war (origi-
nally published by The New Humanitarian).

4 Bonnie Mann, “How America Justifies Its War: A Modern/Postmodern Aesthetics of Mascu-
linity and Sovereignty,” Hypatia 21, no. 4 (2006): 150.
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strategic and reputational reasoning of a government as Brian Orend
suggests in conjunction with nonviolent protest, when he argued that
“it has worked only in cases where the target was morally sensitive.”>°

Within the state the meaning and justice of ‘legitimate authority’ is
as much constructed on the basis of the existing governance and power
hierarchical structures as the fundamental assumption that war can be
morally good, in principle and for society, and the constructed legiti-
mate authority’s prerogative of interpreting (Deutungshoheit) whether
the conditions for a just war are met and its conduct can be or is just.
Whether or not the rationale is acceptable as just cause for the mem-
bers of a polity and whether acceptability is a relevant factor depends
on the nature of government, for example whether the ruled trust their
rulers enough to abrogate some of their own free will to the deci-
sion-making of the rulers and are prepared to carry the consequences
of decisions and judgments in which they had no part.

In other words, whether the ethical principles of Just War Theory
are truly fulfilled for those affected by war, if not by combat, depends
on criteria that are not part of Just War Theory. They depend on the
context in which the theory is applied. Traditional moral philosophy
may demand of itself that it be dissociated from such contingency, but
it cannot be when Just War Theory is specifically aimed to impose mor-
al constraints on how to deal with such contingencies. We can see that
the universality principle is further undermined by political realities,
when we consider that even if in the past rulers or senior military lead-
ers put their lives and physical and mental health at risk in war, those
who were subject to their decisions and orders especially the very low
ranking subordinates, have always been granted the least free will to
exercise. They may be able to exercise their right to defend themselves
once they find themselves in combat, but the ability to choose whether
to be in the situation or not is at best exceedingly limited.

Just War Theory does not just affect the moment of decisions on
whether to use force and how to conduct a war. Its reach across time
and into society goes much further. Enabling the legitimate authority
to decide whether to wage a war that (ideally) fulfils the jus ad bellum
criteria, has far reaching consequences for the political, socio-cultural
and economic life of that polity. Preparing for war then becomes a
moral obligation on all in a position to contribute to such prepara-
tions, from those joining and commanding the armed forces to arma-
ments producers and their worker, scientists and every contributor to
defence budgets, which are not universally funded through taxes. Being

0 Orend, 263.
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able in principle to wage a just war, that is, having the choice to ful-
fil the criterion of a reasonable chance of success, requires consistent
attention, effort and vigilance from the strategic down to the tactical
level in government, the civilian control of armed forces, military com-
mand, organisation, training, equipment, and doctrine.

Much of this preparedness also determines the ability to use or-
ganised force within the ethical parameters of jus in bello. As Kimberly
Hutchings concluded from a similar train of thought, “the meaning of
war as a practice is complex and difficult to delimit. Understanding the
practice of war involves more even than facing up to its bloodiness [...]
[which] is itself a gendered trope, entangled with the everyday practice
and justification of war.”*" Hutching’s critique of the inherent claim of
Just War Theory that there is such a thing as good or bad war, as she
pointedly casts the claim to a distinction between just and unjust war,
then leads her to the fundamental critique that “constantly reasserting
the possibility of different kinds of moral discriminations within the
category of war, [...] keeps open the possibility of war that is morally
better or even best, and thus reinforces all of those practices that keep
the idea of a need for war open.”>?

Yet, much of the objections of traditional philosophers of war to
pacifism are built around the examples from the perspective of individ-
uals, as if all individuals had the same freedom to exercise the right to
self-defence and no other constraints on their freedom to choose. In
addition to the objections to this assumption discussed above, it is also
simply not the case that one can extrapolate from an individual to a
state, even if one were to see such a reification of the state as permis-
sible, or the government of, or representing, a state or polity whose
‘will’ emanates from complex structures, processes and the relative po-
sition of individuals within this organisation and social structures.

Jovan Babic describes a conundrum at the heart of pacifism, in
whichever specific form it manifests. It lies in “one common charac-
teristic of pacifism, that can be ascribed to it with certainty: it is in a
way the standpoint which both involves and denies being in counter-
position.”>? The implication is that counterposition here means being
prepared to exercise violence and potentially take another human’s
life. Narveson incidentally assumes the same when he demands that
pacifists “prove” such a “momentous contention as that we have no

>1 Hutchings’ contribution to O’Driscoll, 866.
>2 |bid., 867.
>3 Babic, 57.

[ 165]



ANDREA ELLNER ETHICS OF CONFLICT, VIOLENCE AND PEACE — JUST WAR AND A FEMINIST ETHIC OF CARE

right to resist.”>* Measuring being in counterposition by the willingness
to act with physical violence does neither the argument nor pacifists
much justice.

Pacifists or adherents to nonviolence do not evade a stance of be-
ing in counterposition. They refuse to apply one type of counter-ac-
tion, that is, physical violence and potentially killing, especially other
humans, but being and staying in nonviolent couterposition is not ‘the
easy option.” Nonviolent resistance campaigns have demonstrated for
decades, if not centuries, that even living by narrow pacifist principles
demands a high degree of preparedness to remain in nonviolent coun-
terposition, which opponents, especially if they are agencies of the
state, will be determined to make increasingly intolerable and poten-
tially life threatening for the resister. Hannah Arendt acknowledged
this when she observed that:

Popular revolt against materially strong rulers [...] may en-
gender an almost irresistible power even if it foregoes the
use of violence [emphasis added] in the face of materially
vastly superior forces. To call this “passive resistance” is
certainly an ironic idea; it is one of the most active and
efficient ways of action ever devised, because it cannot be
countered by fighting, where there may be defeat or victo-
ry, but only by mass slaughter in which even the victor is
defeated, cheated of his prize, since nobody can rule over
dead men.>®

Even if we discount the instrumentality in Arendt’s verdict that non-vi-
olent resistance can be more effective than violence, which might make
hers an argument on a matter of tactics, her position suggests strongly
that violence per se is neither a sufficient nor a necessary condition
for taking and enacting a counterposition meaningfully. Implicitly, she
connects negatively to the cyclical, self-reinforcing nature of violence.
It would be broken with the deaths of all who rebelled, but for the ruler
it would be self-defeating, “since nobody can rule over dead men.”
Indeed, non-violence requires a strong preparedness to make sac-
rifices, from loss of material possessions, including safe spaces to live,
over loss of freedom over body and agency to loss of use of all of an
intact body (e.g., through torture) and even life. If we measure the

> Narveson, 264.

% Hannah Arendt, The Human Condition (Chicago and London: The University of Chicago
Press, 1998), 200-201.
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commitment of a person to human values, especially ideational values,
by their preparedness to take very serious pain and punishment or even
die for a cause, then civil resisters and pacifists who reject violence
against fellow humans and refuse to engage in actions that inflict such
violence, certainly meet that criterion.>®

We can argue that the use of violence in (self-)defence may be
morally justified for the immediate purpose of “the preservation of
some particular value which is threatened (e.g. life, dignity, physical
integrity),”>” but is it necessary? Is it the nature of violence sui generis
which marks out the suitability of violence to protect values or qual-
ifies it as a superior criterion for a moral philosophical standpoint? If,
for a practice to be morally justified, it is necessary that everyone can
be expected to exercise it, that is, it is or can be universalised, then
Babic is right, but only within an ethic of justice, that there cannot be
an expectation that everyone abstains from defending themselves, but
is there an obligation to defend oneself with violence?

The problem is the derivation from the line of reasoning, that “if
| decide never to defend myself whatever the circumstances | do not
have the right to expect, and even less to require, from others to fol-
low me and abstain from defending themselves when they need it;”
hence pacifism is a “private enterprise” and cannot be universalised.®
A claim that non-pacifists have the right to demand of pacifists that
they use violence to defend another is, however, unjustifiable for the
non-pacifist. That is implied, although with severe limitations, in Jovan
Babic’s judgment that “at best pacifism is permissible,” but the next
step in the argument, that non-pacifists can hold pacifists accountable
for failing “to defend” them against violence and that “it is often mor-
ally indifferent” is much less convincing.>®

There is indeed a moral problem, but it lies with the pacifists’ con-
science with reference to the life of another. They cannot preserve their
morality for three reasons, related in essence to acts of commission,
omission, and denial. If they defend someone who is threatened by
an aggressor but cannot defend themselves, they may have to kill the
aggressor, breaching the prohibition against killing by an act of com-
mission. If they had the means and opportunity to defend the victim,
but refuse to breach the pacifist prohibition on killing, they jeopardise

56 Evan Perkoski and Erica Chenoweth, Nonviolent Resistance and Prevention of Mass Killings
During Popular Uprisings (Washington, D.C.: ICNC, 2018).

>’ Babic, 58.
*8 |bid., 59.
> |bid.
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the potential victim’s right to life thus also transgressing against the
prohibition against killing, but by omission. If the principle of total
prohibition of killing were to be universally true they would also have
to deny the potential victim the right to kill should that be necessary
to preserve the victim’s own right to life. Either way they would have
to violate the fundamental morality underpinning pacifism.

These arguments are consistent within a moral philosophy that
drives and is driven by an ethic of justice which assumes that a poten-
tial need of physically violent acts is ever present anywhere and that
as long is can be defined as defensive and deemed to be the last resort
it is justified. As discussed above, however, the purity of the position
is under constant jeopardy from the political and strategic context in
which it is applied through Just War Theory. In the final section we will
briefly return to the argument laid out in the first part of the paper and
outline that more active engagement between philosophers and practi-
tioner from both perspectives, an ethic of justice and an ethic of care,
can enable a more ethical approach to conflict, war, and peace.

V. In lieu of conclusions — Balancing an ethic of justice with an ethic
of care

Our starting point is Cheney C. Ryan’s debate with his own conscience
as much as the opposing philosophies on the scope and limitations of
the arguments between traditional moral philosophy and pacifism, in
particular those Narveson had triggered.®® The salient aspect of Ryan’s
reasoning is that the pacifist “cannot create, or does not wish to cre-
ate, the necessary distance between himself and another to make the
act of killing possible;” pacifists can only see ‘the other’ as “a fellow
creature.” For Ryan “this latter point is important to showing that the
pacifist’s position is indeed a moral position, and not just a personal id-
iosyncrasy,” a position that is “motivated by the picture of the person-
al relationship and outlook one should maintain toward others, regard-
less of the actions they might take toward you” thus creating a bond
even between the aggressor and defender of “fellow creaturehood”
which, although it superficially legitimises “killing in self-defence,” is
so deep as to “render it impossible.”®'

Ryan’s approach shares some crucial perspectives with the feminist
positions discussed above and the philosophers of an ethic of care.

0 Cheyney C. Ryan, “Self-Defense, Pacifism, and the Possibility of Killing,” Ethics 93, no. 3
(1983): 508-524.

1 Ibid., 522.
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His is a fundamentally connected moral philosophy. His pacifist human
being is part of, and partly constituted in, their ‘creaturehood’ through
their relations with other creatures, that is, fellow humans. Under the
ethic of justice all individuals are treated as if they had the same rights,
but as shown above this claim became much less tenable upon distin-
guishing between rulers and ruled. This distinction is masked by the
reasoning underpinning Just War Theory. It is significantly more central
to matters of human dignity and ethical treatment than the theory per-
mits. The insistence of Ryan’s pacifist to emphasise the common crea-
turehood with fellow humans is fundamentally compatible with an eth-
ic of care and indeed a feminist approach to peace and peacebuilding.

What he does not address sufficiently are the underlying reasons
for the shortcomings of an ethic of justice, especially the scope in Just
War Theory for reinforcing existing power hierarchies and structures,
both within states as well as internationally, or at least leaving them
intact. A feminist ethic of care addresses the effects of these dynamics
in at least two important ways. It assumes that working to protect
the conditions that sustain life and creativity has a greater prospect of
leading to a better, positive peace than Just War thinking. To this end
it actively seeks to challenge and change the political structures and
processes that so far sustain the conditions for war.

If our aim is to capture the whole of the human condition in a phil-
osophical framework for moral conduct, not just the one destructive
side that is ultimately associated with death, but also the other, the
creative and nurturing side which is ultimately associated with life, then
we must recognise that both are inextricably linked. In this sense we
might say that both ethics, that of justice and that of care, view the hu-
man condition from opposite ends, that of death and that of life. This
is not to say that the ethic of justice endorses or even desires death in
and of itself, but it does purport to offer a framework of ethical justifi-
cations for the taking of some life in order to save other life. The ethic
of care on the other hand seeks to protect life by creating conditions
that nurture life, strengthen the conditions for peace and thus reduce
the risk of the need to take life.

Philosophers of peace like Galtung and even more so feminists do not
deny the existence of unjust violence. Galtung sees the major obstacle to
positive peace in the permissive socio-political structures and norms that in-
flict everyday violence on, and facilitate the exercise of personal, physical
violence against, people. Feminists in particular have acute awareness of the
wide spectrum and manifold manifestations of the continuum of violence. It
is for this reason that they seek to reduce its incidence and opportunities for
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its occurrence, but the way to do this cannot be to protect the status quo of
governance structures and power hierarchies in the manner Just War Theory
does at least currently.

The self-reinforcing nature of violence traps humans in cycles of vio-
lence. There is another reading of the aims of Just War Theory to impose
constraints on the use of physical violence. The necessary mirror image is the
permissibility of physical violence, which gives humans permission to avoid
the hardship of pursuing peaceful or non-violent change. As discussed above
taking peaceful action in pursuit of nonviolent change is anything but an
easy option. Holding fast to one’s moral principles to not commit violent
acts prohibits the individual from responding to violence inflicted upon them
with violence.

Care must be oriented towards the future and growth. Just War Theory
is reactive to the existence of an aggressor and their acts of aggression, and
the peace it enables in principle is defined by the return to an absence of war,
negative peace. An ethic of care confronts the ethic of justice of war with a
radically different perspective with its starting point of life. With its proactive
perspective, it holds up the mirror to Just War Theory and forces the view
upon breaking thought the cycles of violence by building social orders at
local, regional, and global levels that enable human endeavour thus creating
positive peace.

This is why only both perspectives, that of Just War Theory and
non-violence, or an ethic of justice and an ethic of care, together allow
us to capture the inherent promise and tragedy of the human condition.
To move beyond the current weaknesses of Just War Theory’s con-
straints on the use of force, let alone its ineffectiveness in achieving its
declared aims, its ethic of justice must be balanced with and against an
ethic of care. Only together can they capture the supreme challenges
arising from the ability of humans to use tools combined with their will
and, we must not forget, their emotions to act as arbiters over other
humans’ life or death, nurturing or killing, and creation or destruction
for purposes of not prima facie sustaining life, but other ideational or
material values.
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Abstract

At the beginning of the Russian Federation’s attack on Ukraine in February 2022, the European
Union put up massive resistance, but due to its sudden overload, it was unable to deal with the
situation adequately. It was in a state of paralysis for some time. Therefore, five explanatory
models for the Russian actions are presented: an offensive, a defensive, a situational, a socio-
cultural, and an ideological-historical one. It is then shown that the German term Gewalt,
which combines the English terms violence, power, and force ontologically, is best suited to
summarize and describe all these models. It is also shown that Gewalt is a neutral, fundamental
human concept that can be described as one of the basic driving forces of man. By piercing
society, Gewalt constitutes an impulse, a motivation that stimulates and fuels the individual
and society in toto. This leads to what we call Progressus, which depends on four variables
— group desire, potential means of violence and force, group aims and objectives, as well as
group comparison and evaluation. Progressus is inherent in all persons and in all societies. It
can be analyzed and managed in a variety of different ways. Combined with the foundation
of Gewalt, seen as neutral agent in varying levels of intensity, Progressus forms a matrix for
efficient analysis to describe positive and frictional interaction, establishes social relations
from friendship up to war; and this between individuals, groups and/or states. How this is
possibly implemented in practice is described at the end using an example from the previously
presented explanatory models.
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he beginning of our reflections on the topic is made by an ob-

servation from the Ukraine conflict, when the Russian Federa-

tion started the war in February 2022. Many people in Europe
were surprised and stunned by the Russian Federation’s actions.” The
brutality and partial lack of direction in the use of armed force seems
brutal and inhuman to a “Central European capable of reflection.” The
effects of the invasion therefore changed priorities and thus life within
the European Union. Whereas the EU had previously focused mainly
on economic prosperity, the focus immediately shifted to securing ba-
sic needs (with a weapons-based approach) such as, for example, en-
ergy and gas reserves or grain. Power, violence, and force determined
the discourse of the states from that point on. Putin’s invasion also
prompted Europe to take a more aggressive approach. The internation-
al community imposed sanctions to cripple Russia’s economy. They
sent weapons and aid to Ukraine. Almost all countries also increased
their military spending to better counter any aggression by Russia, in-
dividually or collectively. All because of the illegality and recklessness
of this campaign.? Without favoring either side or taking sides, it must
be stated that from a purely legal point of view, i.e., from the point of
view of international law, Ukraine should never have been attacked by
Russia. Moreover, there are many scholars who go deeper and state:
“Russia’s invasion of Ukraine violates the UN Charter and cannot be
justified under international law as an act of self-defense or humanitar-
ian intervention.”3

' Cf. Dumitru Minzarari, “Failing to Deter Russia’s War against Ukraine: The Role of Mispercep-
tions,” Stiftung Wissenschaft und Politik Comment 33 (2022): 1-8. Or even before the event:
Cf. Caroline de Gruyter, “The West Fell Into Putin’s Trap,” Foreign Policy, January 24, 2022,
https://foreignpolicy.com/2022/01/24/west-europe-putin-russia-ukraine-deter-war/.

2 When a nation drops non-guided semi-kiloton bombs on civilian sites today, it is reasonable
to conclude that it also commits other war crimes and unjustified actions. Similarly, the attack
on Ukraine is an example that Russia could follow up with analogous actions if no reactions
were to follow. This is at least the fear of the Western world.

3 John B. Bellinger Ill, “How Russia’s Invasion of Ukraine Violates International Law,” Coun-
cil on Foreign Relations, February 28, 2022, https://www.cfr.org/article/how-russias-inva-
sion-ukraine-violates-international-law. Moreover, evidence of the illegality of the Russian
campaign is outlined by many international scholars. To name only a few: cf. Cathleen Pow-
ell, “Russia’s Invasion of Ukraine is Illegal under International Law: Suggesting It’s not Is
Dangerous,” The Conversation: Academic Rigour, Journalistic Flair, March 15, 2022, https://
theconversation.com/russias-invasion-of-ukraine-is-illegal-under-international-law-suggest-
ing-its-not-is-dangerous-179203, or Milena Sterio, “The Russian Invasion of Ukraine: Viola-
tions of International Law,” Jurist: Legal News & Commentary, July 12, 2022, https://www.
jurist.org/commentary/2022/07/Milena-Sterio-Russia-war-crimes-Ukraine/, and many others.
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Nevertheless, there are several viewpoints and theories which explain
Russia’s war of aggression, if not legally, then at least politically and/
or socially. It is well known that there are essentially four compet-
ing macro-explanations of Russia’s behavior in the Ukraine conflict:
an offensive, a defensive, a situational, and a domestic political in-
terpretation.* Two of these explanations are neorealist explanatory
models. One is defensive and one is offensive. They take the following
approach.

According to offensive neorealism, anarchy, great power politics,
distrust and strategic interests characterize all international relations.
As a superpower, it is therefore necessary to be self-centered and to
strive for power and security. Norms of international law do not direct
goals in this regard. If we follow this interpretation, then Russian be-
havior is the culmination of a rivalry, which has developed out of grow-
ing resistance to a unipolar system and out of competition between
the EU and Russia in the post-Soviet space. It also means that Russia is
expansive and not cooperative. It has withdrawn from the Euro-Atlan-
tic world to revise its loss of status after the end of the Soviet Union
and to assert the post-Soviet space as an exclusive sphere of influence.

In defensive neorealism, Russia only reacts to a previous expansion
of the West, i.e., the expansion of NATO and EU. To make matters
even more complicated, Russian security interests are not accepted and
the EU shows no willingness to coordinate its association policy with
Russia. Putin is thus merely imitating the example of Western disregard
for international law in overthrowing unpopular incumbents.®

Then, there is a situational interpretation of the Russian agenda.
This model states that there is no sufficient evidence for a pre-existing
master plan for the annexation of Crimea and the Donbass secession
in 2014. The first signs of a corresponding option have been discern-
ible since September 2013. Indications suggest that the annexation of

4 Cf. Andreas Heinemann-Griider, “AuBenpolitische Denkschulen und der Ukrainekonflikt,”
in Lehren aus dem Ukrainekonflikt: Krisen vorbeugen, Gewalt verhindern, eds. Andreas Heine-
mann-Griider, Claudia Crawford, and Tim B. Peters, 11-30 (Leverkusen: Barbara Budrich Verlag,
2023).

> Putin would have had little choice but to respond to Western defiance. In this view, the
Ukraine conflict is the consequence of other players’ problems. Namely the EU’s lack of its ca-
pacities and abilities, NATO’s own overestimation and ability to act, and the USA’s withdraw-
al in the wake of President Biden’s neglect of the European theater. Russia’s behavior in the
Ukraine conflict could have been prevented if one follows a defensive view. Cf. John . Mear-
sheimer, “Why the Ukraine Crisis is the West’s Fault,” Foreign Affairs 93, no. 5 (2014): 77-89.
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Crimea and the attempt to imitate this scenario in eastern Ukraine were
the result of a situational calculation in which Putin updated existing
planning games and thought that dominance was on his side.® Follow-
ing this ratio and calculation he then invaded Ukraine using the same
background but with much more official state-actors such as regular
forces.

The next explanation is of socio-cultural origin. One of the most
important reasons for Moscow’s considerable military, political, and
rhetorical aggressiveness in the Ukrainian war, however, is not so much
Kiev’s and the West’s disregard for Russian national interests. Rather,
a sustainably reforming, economically well-developing Ukraine joining
the EU would be a considerable threat to the power of the Kremlin.
After all, given the cultural closeness between Ukrainians and Russians,
this would become a legitimacy problem for Russian elites. A success-
ful Ukraine could become a counter-model to Russia’s current auto-
cratic, patrimonial system. This has already happened before, especially
for the Russian educated middle classes. This would trigger a similar
democracy movement in Russia as it did in Ukraine.’

And lastly an individual, (better) ideological-historical explanation.
The former German ambassador to Russia, Riidiger von Fritsch, sees
Vladimir Putin’s motivation for the Russian war of aggression against

¢ This is precisely the point Heinemann-Griider makes when he shows that the Russian military
analyzed the mistakes of the Georgian war and rehearsed war scenarios involving unconven-
tional warfare. Cf. Heinemann-Griider, 20-2 1. Russia’s then Chief of Defence Staff Gerasimov
developed this concept, flexibly shifting the line between war and peace, between internal and
external, and between lawbreaking and legalistic conduct. This was formerly laid down in the
so-called “Gerasimov-Doctrine” in 2014. Cf. Murphy Martin, “Understanding Russia’s Concept
for Total War in Europe,” The Heritage Foundation, September 12, 2016, https://www.heri-
tage.org/defense/report/understanding-russias-concept-total-war-europe#. Also: Molly McK-
ew, “The Gerasimov Doctrine — It’s Russia’s New Chaos Theory of Political Warfare. And it’s
Probably being Used on You,” POLITICO Magazine, September-October 2017, https://www.
politico.com/magazine/story/2017/09/05/gerasimov-doctrine-russia-foreign-policy-2 15538/.
The West had renounced red lines from the Georgian War in 2008 and did nothing to respond
to Russian military protectorate over Georgian territories. Putin could count on this Western
avoidance of conflict. This probably encouraged Putin to push out the limits of military action
in the case of Ukraine — a policy which assumed that the West feared the abyss more than he
did. Cf. Heinemann-Griider, 19-20.

7 Domestic political interpretation: In fact, neither Ukrainian domestic politics nor European
geopolitics per se played a decisive role in the emergence and escalation of the ‘Ukraine con-
flict.” Rather, the aggressive way the Kremlin reacted to the Ukrainian Revolution of Dignity
illustrates the close connection between Russian domestic and foreign policy. In its media
justification and diplomatic apologetics, the Kremlin constantly refers to domestic Ukrainian
and Western geopolitical threats to Russian interests. It is not uncommon to hear talk of a
threat to Russian nationality, identity, and sovereignty, such as the danger of fascism in Kiev,
territorial expansion by Western organizations (EU, NATO), repression of ethnic Russians in
Ukraine, and so on.
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Ukraine as deeply rooted in the disintegration of the Soviet Union.®
Russia and the rest of Europe have perceived the past 30 years very
differently. While the collapse of the Soviet Union led to the reunifica-
tion of Germany, it was a catastrophe for Russia. The Russian Empire,
he said, has been degraded by its own failures — without admitting it. It
has been weakened and Russia has not succeeded in doing what China,
for example, has done: namely, to build a modern national economy.
Thus, Putin is a “prisoner of the regime’s own shortcomings.” The war
in Ukraine is his last resort, which he believes can still work. However,
von Fritsch said, this was a terrible miscalculation on Putin’s part. He
has a distorted perception of the reality in Ukraine, of the performance
of his forces, of the Ukrainian forces, and of the willingness of the
West to resist. And this miscalculation also means that “the war is
likely to drag on for a long time,” said von Fritsch. And he concluded:
“Because this war that he started is going so badly for him, he is now
also fighting in Ukraine for his own political survival at home. [...] And
that’s why he can’t lose this war.”®

Despite all the prophecies of doom, Putin apparently sees himself
as an impeccable humanist, if his speeches are to be believed. He stated
at the German Bundestag already in 2001:

| am touched that | can talk about the German-Russian re-
lations, [...] about the problems of international security
— especially here in Berlin, in a city with such a complicated
destiny [...]. But even in the worst times — not even in the
difficult years of Hitler’s tyranny — it was not possible to
extinguish in this city the spirit of freedom and humanism
for which Lessing and Wilhelm von Humboldt laid the cor-
nerstone [...]. Culture has never known borders. Culture has
always been our common good and has united the peo-
ples.™

Putin’s impetus can also be seen in this ideological-historical tradition
when it comes to the case of unifying Russians and Ukrainians, so that
they can once again come together as a larger cohesive and prosper-

8 Cf. Riidiger von Fritsch, “Ukraine-Krieg fiir Putin, ‘letztes Mittel,”” ZDF Heute, June 20, 2022,
https://www.zdf.de/nachrichten/politik/putin-ziele-motivation-ukraine-krieg-russland- 100.html.

? Ibid.

1% Vladimir Putin, “Speech of Vladimir Putin at the German Bundestag,” transcript of the speech,
Deutscher Bundestag, September 25, 2001, https://www.bundestag.de/parlament/geschichte/
gastredner/putin/putin_wort-244966.
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ous nation.™ In his article on the historical unity between Russians and
Ukrainians he states that Russia and Ukraine are “parts of what is es-
sentially the same historical and spiritual space” and that natives of
Ukraine held the highest posts in the leadership in USSR (Putin men-
tioned Nikita Khrushchev and Leonid Brezhnev). And, very importantly,
he mentioned the common literary and cultural heritage, that modern
Ukraine is entirely the product of the Soviet era, and that “Russia was
robbed” because of the split.’ So much for the ideological-historical
explanation of the Russian behavior in a nutshell.

Having briefly discussed these five explanatory models, it is possible to
highlight some common features and common lines of development
which link them. What they all have in common is that there is a rela-
tionship between the two states. This relationship between nations and
states is built on conditions of coexistence which must be socialized,
practiced, ‘negotiated’ in the broadest sense. It is like a sign of culture;
work which must be done together in an unfriendly environment with
the capacities and assets available. If man wants to survive in nature
and against the adversities of nature, he needs a minimum of strength,
skill, courage and assertiveness (friendly or hostile is irrelevant at this
point). This is needed to a greater extent when survival is not the only
goal, but when one strives for ‘higher’ standards and objectives. The
same applies to societies and states, this fact is obvious: Every soci-
ety develops, evolves inevitably, if it does not want to perish in the
confrontation with its environment or other societies. This (technical,
cultural, political, social, etc.) (r)evolution occurs in the center of the
confrontation between individual and environment. Therefore, both
the individual and society obey the same rules. In this respect, the facts
and considerations presented in this article apply to both the individual
and the community.

If we look more closely at the five explanations, we can see that in
each of them it is necessary to apply some force to get what you think
you need or desire. Thus, force is of existential importance. Also, in
any of these models, when assertiveness is involved, power is needed
to get what you want. No power, no profit. And in the end, each of
these models also involves violence which must be exercised — or at

" Cf. Vladimir Putin, “Article by Vladimir Putin ‘on the Historical Unity of Russians and Ukrai-
nians,”” President of Russia, July 12, 2021, http://en.kremlin.ru/events/president/news/66191.

12 |bid.
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least credibly threatened. Even if it is not exercised in practice, violence
is still centrally anchored, specifically in the models discussed but also
generally in society. All three types are clearly included in every rela-
tionship and can be found in varied proportions in different situations.
In our example, the Russia-Ukraine war, it is unfortunately the case that
violence is the main instrument to get what one side or the other needs
(or thinks it needs).

The interplay of force, power and violence in international rela-
tions is often problematic and although there is a relationship between
the three terms there is also a great difference between them. This
makes it hard to examine these endeavors and relationships. We pro-
pose to simply bypass this problem in order to make the big picture
investigable, and to this end we propose a German noun for further
study. It is a word which contains all three meanings and can lead to
better understanding and deeper insight at a higher level. This word is
Gewalt."

First, we must point out a linguistic peculiarity of the German lan-
guage which is central to our investigation: In English a distinction is
made between force and power, and between violence and power. In
German the term Macht refers to what in English is power and the term
Kraft means force, but there is also the term Gewalt (mostly negatively
used), which corresponds most closely to violence, but also refers to
the aforementioned terms in its usage. In English a distinction is also
made between violence and force. Whereas in the first case the nega-
tive aspect predominates, in the second case the interpretation is more
neutral. Gewalt also combines these two aspects. It is analogous to
the one presented by Walter Benjamin in his Critique of Violence (in
GCerman: Kritik der Gewalt)." This also only becomes comprehensible
to the English reader with the translator’s note.™ The interaction of all
aspects in German — that of power and that of strength — together with

13 Cf. Paul Ertl, Gewalt-Herrschaft-Totalitdt. Eine strukturanalytische Studie zur Globalisierung
der Gewalt in der Postmoderne (PhD diss., Alpe-Adria-University of Klagenfurt, 2010), 24-29,
https://netlibrary.aau.at/obvuklhs/download/pdf/24 107527originalFilename=true. Here, and in
the following we touch mainly on the results produced by the systematic approach used in this
publication.

' Walter Benjamin, “Critique of Violence,” in Walter Benjamin — Selected Writings Vol 1
(1913-1926), eds. Marcus Bullock and Michael W. Jennings (Cambridge and London: Belknap
Press, 1996), 236-252.

15 Regarding Gewalt, we primarily focus on the inherent Benjaminian differentiation between
violence and force. Cf. Benjamin, 252. But we go one step further: Gewalt can not only mean
violence or force, but also power (as shown in the main text). It is the mixture of all these
concepts inherent in this noun and the consequences of this inclusion which we would like to
highlight here.
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violence, becomes clear if we take a look at etymology: the noun Ge-
walt originally comes from Germanic and is a term which denotes ac-
tions, processes and social contexts in which or through which people,
animals or objects are influenced, changed or harmed. Gewalt is rooted
in the Middle High German Walten meaning exercising, performing a
mode of operation, which has ‘to be strong’ or ‘to dominate.” Thus,
Walten denotes an action, a deed. It is this conceptual root which is
present in all Gewalt. It is also the basis of the German concept of Sta-
atsgewalt (state power), Gerichtsgewalt (power of a court of law) and
others. In addition, there are also effects which are described in its use
as an adjective, for example ‘gewaltige Medizin’ (powerful medicine),
‘gewaltige Wirkung’ (huge effect), or ‘gewaltiges Schauspiel’ (tremen-
dous spectacle) and the like. In German therefore, the term Gewalt can
denote something negative, something positive, and something neu-
tral. We would like to preface this interpretation of the term Violence,
which is a central issue for further analysis.'®

Already in this short description, we can see that Gewalt is not
bound to the negative connotation of violence alone. Also, power
plays a big role. In this regard, Thomas Hobbes stated that power is
the present means to obtain a future good, i.e., the ability to get what
one wants." Bertrand Russell’s conception of power was very similar,
i.e., power means getting what one wants (deriving from man’s desire
to expand), and that power will not be satisfied unless those wants are
satisfied.”® Hobbes and Russell therefore assume power in one dimen-
sion. However, it is necessary to combine several dimensions to assess
the phenomenon in practice. Already Max Weber defined power as the
technique of a group within a society to determine power and produc-
tion as well as the distribution of social products, be they of a material
or ideal nature, even against the interests of other groups within this
society." In addition, he analyzed the social aspects of dominance and
discipline, as Michel Foucault did (who had little to say directly on
violence per se, but covered the topic in almost all his works), who

16 As described in our (German) interpretation we use the capitalized form for the term Gewalt
— Violence. Where the English, more differentiated form is needed, cf. the distinction between
violence and force, we use the lower case, which is correct in English — violence.

7 Thomas Hobbes, Leviathan (London: |. M. Dent, 1914), 43.

'8 Bertrand Russel, Power: A New Social Analysis (London: George Allen and Unwin Ltd, 1938),
9; 275.

' Max Weber, Economy and Society. An Outline of Interpretive Sociology, eds. Guenther Roth
and Claus Wittich (Berkeley, CA: California University Press, 1922), 53.
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also placed them at the center of his investigations.?® According to the
sociologist Zygmunt Bauman, the social organization of modern soci-
eties cannot exist without violence, that is, above all, without force.
Thus, a society without Gewalt has never occurred in human history
and it will not be possible to build a society without it in the future.?’

Basically, Gewalt, like Weberian power, initially presents itself as
an unequal distribution of resources or as a factor of influence. It is
primarily force, or violence, and shows up as power, which initially be-
longs to a greater extent to one of two groups (domination vs. oppres-
sion). This unequal distribution also results in an asymmetrical, mutual
dependence of the different groups on each other within a society.
Moreover, it is the actual reason for stratification between individuals
or groups within a society as well as the stratification of relations be-
tween societies. Because of this dependence, the use of Gewalt and its
constraining effect also changes or establishes itself again: it is tran-
sition, it is change, it is evolution on the level of its foundations. This
change refers, initially, to the applied, real violence as exercised by the
stronger part. It then shifts to threatened Violence presumed by the
weaker part — so to speak, to the suspected, the virtual effect of the
original violence. It finally turns into the modified, structurally shifted
Gewalt, as it is omnipresent, for example, in our set legal order of the
constitutional state. The principal capacity for all Gewalt thus results
from the respective practically and virtually presupposed potentials for
change.

The statement about violence which Walter Benjamin placed at
the beginning of his Critique of Violence is only partly correct when
understood as brute force. He says that “a cause, however effective,
becomes violent, in the precise sense of the word, only when it en-
ters into moral relations.”?? We assume, as does Benjamin, that Gewalt

20 For him, domination means obedience to a command among a group of people; and disci-
pline means the prompt, automatic and schematic obedience to a command among this group
by virtue of a practiced attitude. Weber, 53. And Foucault discussed it in his late piece (orig-
inally an interview with Paul Rabinow in 1982) in very narrowed terms as physical harm to
bodies — a part of his biopolitical enterprise. Cf. Michel Foucault, “The Subject and Power,” in
Power: The Essential Works of Michel Foucault 1954-1984, ed. James D. Faubion, trans. Robert
Hurley et al., 326-348 (New York: New Press, 2000), 342. In this interview, he distinguished
violence and power via its direction. Where the first acts directly on the body, the latter acts
indirectly. A strong quantitative differentiation, but from the qualitative point of view and
structurally it remains the same — namely Gewalt. Perhaps this was not what Foucault had in
mind, but it nevertheless appears to be precisely this.

21 Cf. Zygmunt Bauman, “Alte und neue Gewalt,” Journal fiir Konflikt- und Gewaltforschung 2,
no. 1(2000): 28-42.

22 Benjamin, 236.

[ 183]



PAUL ERTL PROGRESSUS AS AN EXPLANATORY MODEL

only becomes realiter effective, and thus more recognizable, when it
is applied to social relations. Therefore, violence is also to be sought
in the first instance in the realm of means, i.e., in moral instances of
legitimation, which can or may be criticized from a moral point of view.
According to Benjamin, the primary question is whether the use of Ge-
walt in purpose-oriented systems is just or unjust. Therefore, Gewalt is
always placed in a scheme of justice. All other Violence is described by
him as “primeval,” as “crude.”?® The most primeval for him is warlike,
whether it expresses itself in a battle or in a general strike. It has a leg-
islative character. It is the original force that makes systems possible
in the first place and through which everything else can be justified.
Nothing else is the application of this force, it is Gewalt in the form of
brute violence, in war and warlike conditions.

V.

War, or war-like conditions, are a very high, if not the highest, lev-
el of escalation of violence in social contexts. An aim should always
be achieved, analogous to Clausewitz’s famous quote: “War [...] is an
act of violence intended to compel our opponent to fulfil our will.”?*
He also places the motivation to start a war at the beginning of his
considerations. “Two motives lead men to War: instinctive hostility
and hostile intention.”?> A little later in his piece he states that: “It is
impossible to conceive the passion of hatred of the wildest description,
bordering on mere instinct, without combining with it the idea of a
hostile intention.”?¢ In his words, it is the intention —i.e., motives of in-
dividual or collective satisfaction of needs; be it basal needs like water,
food etc., or secondary needs like political power, economic growth
or the like, that lead to war. And war implies force at the highest level
of violence.

However, its in-principle application (i.e., both practical and vir-
tual) presupposes that the victors can expect something in return and
that the defeated are also willing to endure this oppression. The vio-
lence of the victors is thus nothing other than a barter transaction. It
is a general instrument to achieve specific goals. But in the case (as we
have already often seen in history) that the vanquished are not able to

5 |bid., 238.

24 Carl von Clausewitz, On War, eds. and trans. Michael Howard and Peter Paret (Princeton, NJ:
Princeton University Press, 1989), 75.

% |bid.
% |bid., 76.
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perform the services demanded by the victor, they have to be at his will
in the future. This force finds its counterpart in a kind of ‘credit,” which
can be transformed into executing power by the victor at any time.
It functions in the future as a threat to the defeated. This idea about
the genesis of violence necessarily depends on an anthropologically
oriented idea of (im)balance. Exactly this will-based, needs-oriented in-
tention of two initially different actors can be observed in the Ukraine
war: The will of the aggressor must be fulfilled. Although, depending
on the explanatory model, his motivation is different, the output is the
same.

Let us now take the case, not directly addressed by Benjamin and
only partly by Clausewitz, in which the vanquished are unable or un-
willing to provide reparation demanded by the victor and refuse to
serve him in the future. Ukraine’s repulsion of the Russian attack is no
different. Ukraine has no exclusive position in this regard. Many, if not
most, of the conventional war-like conditions of the past can also be
subsumed under it. Here the answer is: more violence. This time, how-
ever, a violence that comes from ‘below.” A suppressed and desperate
violence. This violence can range from passive resistance to terror re-
spectively to the ‘gift of one’s life,” as Jean Baudrillard so aptly put it
for the suicide bomber.?” In the most striking case, the suicide terror-
ist, violence clearly shows itself as a technique, as a power-generat-
ing means, which can lead from absolute powerlessness to the total
expression of Gewalt — in this context omnipotence — and thus to the
shutdown of any system regardless of its power.?®

Apart from the strict argumentation following Benjamin, however,
Gewalt represents one, if not the very possibility of any transition. It is
the fulcrum for the application of force, the establishment and exercise
of power, and consequently of domination and governance. Gewalt is
the catalyst of sovereignty.

This modification does not invalidate Benjamin’s analysis of Vio-
lence, it only dissolves the triad he found between mythical (lawgiv-
ing), administrative (law-keeping), and divine (governing) violence, in
favor of a dynamic view of Gewalt to produce a fundamentally human
quality — Progressus. It is developed further, ontologically deconstruct-
ed, and thus prepared for deeper investigation. The Benjaminian parts

27 Cf. Jean Baudrillard, The Spirit of Terrorism and Requiem for the Twin Towers (New York:
Verso, 2002).

28 The war on terror, understood as a fight against an opponent who is neither visible nor tangi-
ble, is an example of this fight against an ‘-ism.” The most powerful nation in the world has not
been able to win it so far. On the contrary, it has only destabilized many regions of the world
without providing real exit routes from the spiral of violence.
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do not disappear in the process; they are both present and suspended
within it. Benjamin is thus not negated; he is only interpreted in such a
way as to allow the direct derivability of one Violence into the other,
this means Gewalt. This derivability is in fact also a pivot of the theory
on Violence and Gewalt presented here. In addition to the fundamental
necessity of the structure of Gewalt in man or in all human expressions
of life, two manifestations of Gewalt can be distinguished, which are
mutually dependent, and which are always to be interpreted in relation
to the system to which the person or the group belongs.?’

Crucially, Gewalt itself must be understood and judged as a ‘tech-
nical’ phenomenon. It derives from basic human structures and once
again establishes other structures in its usage. The interpretation of
this Gewalt is always the interpretation regarding its effects and is done
by society (or the individual as a part of society). We know two of
these interpretations: In the first interpretation, Gewalt is something
negative. This starts with intolerance, moves on to threat mechanisms
and sanctions, and ends with the elimination of biological life. In the
second, the positive reading of Gewalt, it represents the reverse side of
the negative interpretation; again starting from the bottom up: as tol-
erance, permission, promoting the other, up to the gift of one’s own
life as illustrated in figure 1.

Gewalt - Interpreted by Society
- negative - | + positive +
Increase
Taking of Life 4 Giving of Life
Enforcing Sanctions Active Help
Threat Favor
Intolerance 4 Tolerance
Decrease

Figure 1: Interpretation of Gewalt

29 Cf. Ertl, 57-63.
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The positive side of violence is that of tolerance. We propose, as stated
above, a four-stage ‘escalation.’ First, tolerance itself. It represents the
silent acceptance of each other’s aspirations and will, or at least their
permission. The second level, Goutation or favor, is causally connected
with the basic agreement with the goals of the other. It is consequently
the openly positive movement towards it. The third level of positively
interpreted Gewalt is (practical) encouragement, i.e., helping to achieve
the goal, ‘complicity’ with a particular action or intended effect that
the other one desires. It is active promotion, active help to achieve the
goal. Here, for the first time, there is also a practical intervention in a
process. Finally, the fourth dimension is the altruistic offering of life,
which can also be proactively conceded to the other as a ‘gift.” Here
think, for example, of a mother’s love for her child.*

Analogous to the positive dimensions of Gewalt, there are also
four negative dimensions. Here, too, we see the different levels of its
operation, increasing in intensity and quality. The first level is intol-
erance, which can be described as an inner dismissal of the goals and
aspirations of the other. The second level is an active threat to under-
mine the other’s desires and will. However, there is still no real active
intervention. After that comes the application of violence, be it brutal
(as depicted by Benjamin and Clausewitz) or displaced, suspended in
the social structure. As an example of third-level practical violence,
Gewalt, is already available to society as structurally internalized vi-
olence and is also applied, such as in the court system. This is also
the beginning of the active part, the intervention in the ongoing or
presumed process, which is considered necessary — corresponding with
the aforementioned positive third level. Finally, analogous to the (pos-
itive) gift, taking away the other’s life occurs here. This could occur,
for example, in the struggle for life and death, the annihilation of the
opponent in ideologized war or, as Giorgio Agamben so aptly put it
for the most extreme case of deprivation of life, in the concentration
camp.?'

The classification into positive and negative Gewalt is directly un-
derstandable and can also be observed in society. The classification into
the four different levels of positive and negative is to be understood
as a purely technical distinction for the study of Gewalt. The different
levels may well occur simultaneously, side by side, and in combination
within a group or society. However, all these levels of positive and

* |bid., 71-72; 82.

31 Cf. Giorgio Agamben, Homo sacer. Die souveréine Macht und das nackte Leben (Frankfurt am
Main: Suhrkamp, 2002), 177-179.
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negative Gewalt are always present in any social system; most often
in reality, but at least potentially. The more differentiated this system
is, the more differentiated the entanglement of the individual person in
the different levels of social violence.

The threat, manifestation and utilization of violence is thus inher-
ent in all individuals and societies. It is not only fundamentally present
but must also be applicable and evolvable if society is to be developed
and made permanent. Evidently, human society(-ies) exist; and they ex-
ist more or less in perpetuity. It is therefore an ability of the human
being in itself. And this principal capacity for Gewalt is part of what
makes human relationships (political, social, economic, etc.) possible
in the first place. So, if it is a matter of applying this (practical and/or
virtual) violence in the form of the above-mentioned Gewalt and not to
perish immediately afterwards, this is only possible under certain pre-
conditions. These preconditions and their application in human society
we call Progressus.3?

V.

History has shown that there are positive and negative impulses in every
society. These impulses are what motivates Progressus. The more of these
positive or negative impulses occur and the more important a certain Pro-
gressus-purpose appears in comparison to other groups in the same system,
the more Gewalt is applied within that society. The problem also exists
within all parts of society, within groups, and other ensembles. For exam-
ple, violent intergroup conflict remains one of the most pressing problems
of our time. A key factor which triggers and sustains conflict is support for
violence against the outgroup. This is equally tied to specific factors which
should be contained through psychological, educational, economic, and
strategic means.*® It seems to be especially evident in comparison with
other units within a society; e.g., dehumanization enables members of a
certain group to ‘morally disengage’ from another group’s suffering, there-
by facilitating acts of intergroup aggression such as colonization, slavery
and genocide.** The same pattern can be seen in our example, the Rus-

32 Cf. Ertl, 47-52.

33 Cf. Tamar Saguy and Michal Reifen-Tagar, “The Social Psychological Roots of Violent Inter-
group Conflict,” Nature Reviews Psychology 1(2022): 577-589.

34 Cf. Emile Bruneau and Nour Kteily, “The Enemy as Animal: Symmetric Dehumanization
during Asymmetric Warfare,” PLoS ONE 12, no. 7 (2017): e0181422. In this (open access)
study the authors examined the question of dehumanization and thus (in our sense) Violence in
the context of intergroup warfare between Israelis and Palestinians during the 2014 Gaza war.
They observed that all expressed comparable levels of blatant dehumanization, these were
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sia-Ukraine war. It only depends on the explanation or interpretation which
is invoked to see the results. See, for example, the reaction to NATO and
EU expansion as a threat to Russia — as suggested by the defensive ex-
planation. In this example, it probably would have been enough to rattle
sabers early enough on the part of the EU and NATO, and Putin would not
have invaded. A clear reference to the negative side, level 2. Possibly the
positive side in level 3 would have helped additionally. Or the prevention
of self-protection by regaining the status of a world empire, as suggest-
ed by the ideological-historical explanation. There, total domination and
control over the territory is of great importance. Here, presumably, only
the same force would have prevented him from doing what he did in 2022,
i.e., negative, Stage 4. But we already see at this stage that it is very im-
portant to realize which goals are desirable, in which (individual) intensity
they are needed, how the comparison with the other actors turns out, and
so on. All these elements contribute to both Progressus and Gewalt.
What can be derived from these considerations is that a society is
more prone to violence the more positive or negative Progressus goals it
pursues within a social system; and the more it is able to make these prac-
tically effective against other societies. Also, the more important the goals
of a rational nature are perceived to be in comparison to the goals of
other societies, the greater the willingness to use and the use of violence
within a society. Thus, there are four determinants or variables which de-
termine the direction and intensity of Progressus, shown here in figure 2.

’////////// Grou

Group '
Comparison Desire
& Evaluation
% Progressus Variables /%//} ,
Aims & Potential
Objectives y Means

Figure 2: Variables of Progressus

uniquely associated with outcomes related to outgroup hostility for both groups in the same
way and the strength of association between blatant dehumanization and outcomes was also
similar across both groups.
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First, the more Progressus-bound goals a society/group pursues within
a system, the stronger is its violence — in contrast to comparable pro-
gressive goals of other societies or groups. That is, there is an original
connection between the various transitions as well as changes consid-
ered necessary and the degree of violence used. A revolution is not
based on a marginal asymmetry. For this, a society needs a large de-
gree of perceived injustice (which brings us back to Benjamin) and, in
addition, a perspective that brings a certain form of Gewalt to be used.

Moreover, depending on the means of Violence available to the
society in question, the nature of Gewalt will vary from case to case.
The means of a high-tech society, a nuclear state or a constitutional
state make different demands than those of an agrarian society, a me-
dieval feudal state or even a virtual state of the future. Here, too, the
use and the possibilities of the use of Gewalt change. This is thus also
the second variable of Progressus.

The third variable is the society’s aims and objectives. The more
important these societal goals appear, the more forcible and violent
the interaction of one group with the other is. This is specifically true
in comparison to the goals of the other society.

Finally, the more important one’s own provided means are pre-
sumed to be (or really are) in comparison with the means of other
groups, the stronger the gradation of violence. The same is true of
one’s own resources or those withheld by others to a particularly high
degree. That is, in the gradation of Violence, the more important the
resources it provides, or the resources withheld by others are valued in
comparison with the resources of other groups, the stronger Progressus
is and therefore also the ‘performance’ of Gewalt.®

Thus, the four Progressus variables interact continuously and pro-
duce effects both in individuals and society, they force them (to some
extent) to use Gewalt. A group’s desire sets the goals, and the poten-
tial means of power and violence show them the possibilities of an
impact on the desired goals. During and after this process, the group
comparison is made, as well as the evaluation of the achieved goals af-
ter the event.3® We have now seen that Progressus and violence interact

¥ Cf. Ertl, 63-66; 252-254.

% |t would be necessary at this point to show how these effects and tendencies are formed,
which are affected by the Progressus, how they spread in society and through which metabo-
lisms they unfold their effects. Unfortunately, this cannot be described in the necessary detail
in this article. Thus, it should serve as a thought-provoking impetus to think and discuss the
topic further — to reach greater depth in argumentation and knowledge. For this purpose, we
refer to the forthcoming work of the author, which is being prepared in the context of a habil-
itation at the EStvos-Lorand University in Budapest.
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with each other. Progressus uses Gewalt, and Gewalt (metaphorically)
invokes Progressus. Therefore, in this interrelation, a matrix is created
between these two human fundaments, the Gewalt-Progressus-Matrix.

VI.

The interaction and intervention of the Gewalt-Progressus-Matrix with
and in social reality can be observed almost everywhere when it comes
to the enforcement of individual, social, political, economic, and/or
cultural goals. For instance, let us take an example from the five pre-
ceding explanatory models and apply it to the Gewalt-Progressus Ma-
trix. In the last, ideological-historical explanation, it was said that Rus-
sia regards it as a terrible catastrophe to have lost the status of a world
empire, and the ‘old’ Russian Empire — the USSR — feels diminished by
its own failures. Russian self-perception corresponds to the first three
negative levels (intolerance, threat and enforcement of sanctions) in
the field of violence. If we want to change their perception or if we
want to get along without violence, then these three negative expres-
sions of violence must be countered by exactly opposite or reversed
means. In the second part of the matrix, the area of Progressus, we find
the Russian attitude in parts 1 and 4 (group desire, group comparison
& evaluation). Again, this is analogous to what went before: if peace
and harmony are the goals, the variables must be treated against the
drive they develop. This may be an institution which is better treated or
honored, a better economic network, a higher political standing, or the
like. Allin all, for the group desire more inclusion (‘social/psychological
treatment’), for the potential means more efficacy (‘economic treat-
ment’), for the objectives more knowledge (‘pedagogical treatment’),
and for the group comparison and evaluation more fairness (‘justice
treatment’) should apply.

Finally, it seems clear but also important to note here that the
positive tendencies presented can of course produce opposite effects
with the same tools. The tools are now known. It depends on who uses
them and with which intention — hopefully for the better of the world.

The logical continuation (and this is unfortunately not possible at
this point) lies in the question whether the factors desire, means, goal
and comparison are independently changeable. Can a group or an indi-
vidual pursue additional Progressus-goals without having to use addi-
tional means at the same time? Can they enforce goals to which Gewalt
should lead without prioritizing them more highly? Can one goal be up-
graded over others without having to increase the associated resourc-
es? In our opinion, the answer is yes: in the short term, it is certainly
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possible. Take, for example, the suicide bombers who, because of an
overemphasis on socially imposed Progressus-goals, internalize them
to such an extent that they themselves are convinced in their reasoning
that they will achieve the goal by means of absolute violence. How-
ever, this represents only a goal-achievement potential transformed
into a brief historical event which can be made only ‘semi-permanent’
without the mediation of other agents of Gewalt such as the media,
propaganda, and the like. In the long run, the goals and means must
correspond to each other, which can lead via Progressus to a well-de-
fined relatively positive status of society, its comparability, and the
desire in it. Society without Progressus, this is based on force, violence,
Violence, and power — therefore Gewalt — is imaginable but impossible.
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Abstract

This paper analytically reflects and x-rays the African perspective of just war using human act
valuation as the basis of argument. In the wake of time, philosophers, psychologists and ethicists have
differentiated between two kinds of actions, namely human action and action of man. Accordingly,
man is convinced that he is different from the rest of the animal family; hence he acts at a level which
dogs, for example, cannot attain. In any case, man does not always act as a man; his activity is not
always stamped by what distinguishes him from other beings, namely rationality. Sometimes, he acts
at the level he shares with other living beings; in other words, his activity at this level is ruled by a
natural necessity or determined in the sense that doings at this sphere are not called actions, for they
are ‘instinctive, thoughtless movement, mannerisms, reflex actions, or what is done under the influence
of psychic constraints, hypnotic suggestions or demented frenzy etc.” Such actions are rightly called
actions of a human being, since their source is that bodily and spiritual individual who is called Peter,
Paut, etc., but they are not human actions per se. They do not express the individual being; they do
not proceed from him precisely as a human being. The only genuinely human action is the one which a
human being performs in virtue of what distinguishes him from other beings. Since this is nothing other
than reason, or rather, rationality, human actions are the actions which are performed when he acts
as a rational being. Therefore, human acts are those actions of man that have their source in man’s
rationality or spirituality, understood in terms of human’s interiority from which his activities flow.
Beyond this, the African has got another sense of human act valuation, which is community-based or
community-centered. In line with this, an attempt is made here to demonstrate how just war can be
determined through human act valuation using the Igbo-African perspective as a case study.

Keywords: just war; human acts; valuation; community-based action; Igbo-African
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|. Introduction

he world we live in today is a world that is seemingly satu-

rated with different kinds of disputes leading to various kinds

of conflicts, violence, and wars. Yes, a dispute can result in
conflict, violence or war, however, not all disputes lead to violence
or war. This work is focused on dispute leading to violence or war
and how this violence and wars can be justified in the African per-
spective using human act valuation as the basis. First and foremost,
the concepts of dispute, violence and war are difficult concepts to
acknowledge and analyze within philosophical disciplines. However,
according to Njoku, as cited in Ezebuiro et al,? a dispute can lead to
quarrels or heated debates because positions and issues are contest-
ed, and people may have different views on the facts of a situation,
and disagreements about how it can be managed or handled. So, in
disputes, views are challenged and people make claims and counter
claims about what the issue is all about. Although the appearance
that the ultimate purpose of dispute is to find ways and argue to
persuade others to agree with their viewpoints or negotiate their
meaning structure, a dispute can degenerate and lead to conflict, vi-
olence or war. A conflict is a serious disagreement about something.
It is also an argument, a struggle, a fight, a clash. The Cambridge
Dictionary says it is “an active disagreement between people with
opposition of opinions or principles.”® The essence of conflict seems
to be disagreement, contradiction, or incompatibility; hence, con-
flict refers to any situation in which there are incompatible goals,
cognitions, or emotions within or between individuals or groups that
lead to opposition or antagonistic interaction. When conflict occurs,
violence or war is also equally likely to occur. The Encyclopedia Bri-
tannica defines violence as an act of physical force that causes or
is intended to cause harm.* According to Luis Cordeiro-Rodrigues,®
violence is the form of behaviour which involves physical force with

" Francis O. C. Njoku, Philosophy, Communication, Conflict Resolution and Peace (Abuja: Clar-
etian Publications, 2014), 106-107.

2 R. Obiora, A. U. Ezebuiro, O. Anichebe, C. lhesiaba, and N. Nwankwo, “An Ontological En-
quiry into the Anatomy of Dispute, Conflict and Violence in Contemporary Africa,” Journal of
Religion and Cultural Studies 9 (2021): 51-62.

3 Cambridge Dictionary, vol. 4, ed. V. Winter (Cambridge: Cambridge University Press, 2004), 260.

4 Encyclopedia Britannica, vol. 7, ed. P. Edward (New York: Macmillan Company and Free Press,
1967), 113.

> Luis Cordeiro-Rodrigues, “African Perspective on Just War,” Philosophy Compass 17, no. 3
(2022): 1-11.
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the intention to damage, hurt or kill people or property. The damage
inflicted by violence can be physical or emotional, psychological or
both. On the other hand, war is an intense armed conflict between
states, governments, societies, or paramilitary groups such as mer-
cenaries, insurgents, and militias. It is generally characterized by ex-
treme violence, destruction, and mortality, using regular or irregular
military forces. Extreme violence and wars are completely detestable.
However, there are occasions where or when they could be allowed.
In this paper, attention will be focused on the conditions capable
of justifying extreme physical violence or war using an Igbo-African
perspective or experience of human act valuation as a case study.
Africa is a vast continent of diverse people with diverse cultures, re-
ligions, and languages. Incidentally, the Igbo people are one of the
ethno-cultural groups in Africa with no expansionist drive. Since this
is the case, coupled with the fact that the researcher is also an Igbo
with considerable knowledge of Igbo life and thought, this work will
draw significant views and positions from the Igbo-African experi-
ence. Igbo wars provide illustrations of just wars in accordance with
the assumption of this work that such war must aim at the corporate
harmony of the group with no expansionist drive. However, a number
of references will be made to other ethno-cultural groups in Africa
where and when necessary.

[I. Background of study

There is a motivation for this work. The world we live in is a world
characterized or seemingly inundated with different kinds of disputes
leading to various kinds of conflicts, violence, and wars. It is a world
where violence exists in its extreme and highest proportion. It is also
a world where wars exist between nations, countries, and states
across the globe. Yes, different countries and nations of the world
today have experienced, and in some cases, are currently experiencing
war. Whether in the East, West, North or South, there were, there
have been, and there are still wars going on between nations, groups,
or the other bodies. In most cases, one reason or the other is given
as the basis for the war. While we cannot deny that violence or wars
could be caused or fought for several reasons, an ethical assessment
of wars or violent events that do happen is very critical and important
at this time. It is important, for example, because in some quarters,
it is claimed that many of these wars or violence that once occurred
could not have occurred or taken place had A, B or C happened. That
means that they could not have taken place in the first place if certain
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things had happened or were taken into consideration. Unfortunate-
ly, most of these avoidable or preventable wars did take place be-
cause some people preferred to listen to the voices of their emotions
and passions rather than the voice of reason. Hence, perpetrators of
these wars or violence allowed themselves to be consumed by the
influence or fire of psychic constraints, hypnotic suggestions, or de-
mented frenzy and so on. Obviously, this sort of revelation indicates
that, truly, not all wars are fought with good, right, or just reasons.
On this ground, it shows that actually, there is a great difference be-
tween just war and unjust war.

ll. Talking about justice and just war

Certainly, just war arguments revolve around or include what is the eth-
ical behavior in a war and what to do following a war. No doubt, the
words “justice,” “just cause,” and “right” are mostly concepts that are
contextually driven in the sense that they are usually defined and de-
fended through distinct and different worldviews. Nevertheless, justice
is conceived of as right actions desired and cherished in all cultures,
even if the grounds through which these actions are held to be right may
differ. In this sense, a just war is a war fought for right or just reason.
According to Ugwuanyi, “It is a war fought as the only means to claim
rights.”® An unjust war is fought with any reason other than just ones.
Perspectives abound and differ on what distinguishes just wars from un-
just wars. So far, it is the Western perspectives that have been leading
many of the literature on just war. They have been driven by the Western
notions of the idea which do not account for alternative conceptions
of it.” On the other hand, African perspectives, for example, have so far
been neglected and in most cases have been considered inferior. The
need to chart a new course becomes critical. The present study focuses
on addressing the issue through the assessment of human acts valua-
tion. We recall however, that some scholars like Okeja,® Metz,” Luis

¢ Lawrence Ogbo Ugwuanyi, “Towards an African Theory of Just War,” Revista de Estudios
Africanos 1(2020): 53.

7 Ibid.

8 Uchenna Okeja, “War by Agreement: A Reflection on the Nature of Just War,” Journal of
Military Ethics 18, no. 3 (2019): 189-203.

? Thaddeus Metz, “An African Theory of Just Causes for War,” in Comparative Just War Theo-
ry: An Introduction to International Perspectives, eds. Luis Cordeiro-Rodrigues and Danny Singh,
131-155 (London: Rowman and Littlefield, 2020); Thaddeus Metz, “The Motivation for ‘Toward
an African Moral Theory,”” South African Journal of Philosophy 26, no. 4 (2007): 331-335.
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Cordeiro-Rodrigues,™ and Ugwuanyi'' have made various philosophi-
cal contributions on the issue of just war from an African perspective.
However, none of them has sought to consider the problem from the
point of view of human act valuation. Their works were philosophical
though, as against those of Uzoigwe,' Ukpabi," Ajayi,'* Crowder,™
and Smaldone'’ who were more of historians than philosophers; hav-
ing dwelt more on the issues that relate to or derive from war, such
as prevention of war, conflict resolution and mediation. Ogot,"” Ajayi
and Smith,’® and Awe' have also done some work in that direction,
although they dwelt heavily on the sociological aspects of war in Africa
by discussing the nature and type of military organization, the nature of
execution of wars, the economy of warfare, the nature of military tech-
nology, and the goal of warfare in Africa. Ukpabi, for example, focused
specifically on the “types of military organisations,” and “effects of the
military on traditional societies,”? and “the role of women, slaves and
mercenaries in traditional armies.”?" All these efforts are commendable.
However, they remain insufficient (perhaps with the exception of Oke-
ja), creating gaps that need to be filled. The present study is an attempt
in that direction to tackle this same issue from the perspective of human
act valuation using the Igbo-African standpoint as a case study.

10 Cordeiro-Rodrigues, 23.
" Ugwuanyi, 53.

12 G. N. Uzoigwe, “The Military in Politics in Pre-colonial Africa: A Case Study of the Interla-
custrine States of Bunyoro Kitara and Buganda,” Nigerian Defense Academy Journal 1, no. 2
(1990): 85-102.

13 Sam C. Ukpabi, Military Involvement in African Politics: A Historical Background (New York:
Conch Magazine Limited, 1972).

4 Sam C. Ukpabi, “The Military in Traditional African Society,” African Spectrum 9, no. 2,
(1974): 200-217.

> Michael Crowder, ed., West African Resistance: The Military Response to Colonial Occupa-
tion (London: Hutchinson, 197 1), 212.

16 Joseph P. Smaldone, Warfare in The Sokoto Caliphate: Historical and Sociological Perspec-
tives (Cambridge: Cambridge University Press, 1977), 76.

17 Bethwell A. Ogot, ed., War and Society in Africa: Ten Studies (London: Frank Cass, 1972), 119.

'® J. F. A. Ajayi and R. Smith, Yoruba Warfare in the Nineteenth Century Ibadan (Cambridge:
Cambridge University Press, 1971),7.

17 Bolanle Awe, “Militarism and Economic Development in Nineteenth Century Yoruba,” The
Journal of African History 14, no. 1 (1973): 65-77.

20 Ukpabi, “The Military in Traditional African Society,” 294.
21 |bid.
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IV. The Igbo-African experience of conflicts and wars in pre-colonial era

The Igbos are one of the indigenous ethno-cultural groups in Nigeria,
West African region. They co-exist alongside other tribes, namely,
Yoruba, Hausa-Fulani, Efik, ljaw, Ibibio, and Ishekiri among others.
The Igbo people are located predominantly in the present South-East-
ern part of Nigeria, consisting of five States, namely, Abia, Anambra,
Enugu, Ebonyi, and Imo. They share border with the Igala and Idoma
people to the North, the ljaw and Ogoni to the South, the Yako and
Ibibio to the East and the Bini and Warri to the West.?? However,
there are other indigenous Igbo people in some other States in Ni-
geria like Delta, Rivers, and Benue, etc. There are claims that some
populations of Igbo people are also found in Cameroon, Gabon, and
Equatorial Guinea, as migrants. Before the advent of colonial admin-
istration, the largest political unit was the village group, a federation
of villages averaging 5,000 persons. Members of the group shared a
common market and meeting place, a tutelary deity, and ancestral
cults that supported a tradition of descent from a common ances-
tor or group of ancestors. Authority in the village group was vest-
ed in a council of lineage heads and influential and wealthy men.
In the eastern regions, these groups tended to form larger political
units, including centralized kingdoms and states. Village life for the
Igbo people is like many other villages in Africa, but still unique in
an Igbo way. Igbos live in villages that have anywhere from a few
hundred to a few thousand people comprised of numerous extend-
ed families. Something very interesting about these villages is that
there is no single ruler or king that controls the population. Decisions
are made by almost everyone in the village. There are established
institutions such as a council of elders (a group based on age), a
council of chiefs, women’s associations, and secret societies. The Ig-
bos simultaneously emphasize individual actions and community liv-
ing. Igbo society in the pre-colonial period was not always peaceful.
There were moments, as we witness today, when tensions and open
physical conflicts ensued.? Examination of human affairs has in many
cases showed that interactions among human beings are sometimes
characterized by intolerance which in turn engenders tensions and
conflicts. In other words, as long as human beings exist and inter-

22 Ferdinand C. Ezekwonna, African Communitarian Ethic: The Basis for the Moral Conscience
and Autonomy of the Individual: Igbo Culture as a Case Study (New York: Peter Lang, 2005), 24.

23 Anthony Ekwunife, “African Culture: A Definition,” African Christian Studies 3, no. 3 (1987):
5-18.
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act, conflicts are bound to ensue amongst them. In the pre-colonial
period, some of the issues that sparked off conflicts among individ-
uals, communities, and states have remained basically the same as
today. These include issues arising from marriages, inheritance, reli-
gion, land, boundaries among others. It is important therefore to un-
derstand the fact that conflicts, though they may cause division and
enmity, would always occur so long as human beings live and interact
with one another in a given society. The introduction of fire arms into
Igbo land by the Europeans in the nineteenth century engendered a
series of communal conflicts and crises.** Not much is known about
these conflicts, beyond the fact that they usually resulted from issues
arising from factors such as murder, land disputes, kidnapping, and so
on. Wars between several Owerri village groups in the 1880s were
caused by land dispute while the attack of southern Igbo town of
Obegu by Aro was associated with debt recovery.?® Typically, wars
between village groups were however, regulated by a number of con-
ventions.?¢ Nevertheless, the resolution of a conflict did not have to
include a definite victory for one of the parties involved. Judgment
among the Igbo usually involved compromise and accommodation.
The Igbo insist that a good judgment “cuts into the flesh as well as
the bone” of the matter in dispute. This implies a “hostile” compro-
mise in which there is neither victor nor vanquished; a reconciliation
to the benefit of — or a loss to — both parties.?” Various institutions
in Igbo land played vital roles in conflicts resolution. These included
the council of elders, the Umuada institution, the oracle Priest or Eze
Ala amongst others. Those whose actions caused unrest in the soci-
ety were severely punished to ensure lasting peace. However, conflict
resolution mechanism among the Igbo as in other pre-colonial Afri-
can societies was not meant only to assuage or pacify the victim(s)
but to act as deterrent to all those who may want to commit such
crime(s); not only to appease the living but also the ancestors and
gods of the land.?® It has been considered by Oguntomisin that the
various communities in pre-colonial Nigeria had varied conventions
aimed at mitigating inter-human and intra and inter communal con-

24 Elizabeth Isichei, A History of Igbo People (London: Macmillan, 1976), 109.
% |bid, 78.
2 |bid, 80.

% Victor C. Uchendu, The Igbo of Southeast Nigeria (New York: Holt, Rinehart and Winston,
1965), 14.

28 R, Brukum, The Power of Myth (London: Doubleday, 1998), 39-47.
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flicts.?” These conventions were not without being backed by taboo
which must be observed for peaceful regulation of human activities
such as co-habitation, relationship between husband and wife, father
and children, one community and the other among others. According
to him,

Conflict resolution mechanism was an integral part of
pre-colonial Igbo village democracy. The absence of a
centralized system of government among the people in
pre-colonial period did not mean that the people were in
a state of anarchy. As in most pre-colonial African societ-
ies, there were bound to be conflicts amongst individuals
and communities but there also existed traditional meth-
ods by which they were resolved to ensure that peace and
order were achieved and maintained in the society.*

Pre-colonial Igbo-African societies were reputed to hold secrets of
peacemaking and conflict resolution embedded in their customs and
traditions before the disruptive activities brought about by coloniza-
tion.?" This can be seen in the principle of Ubuntu®? as in East-Central
and Southern Africa for example or Egbe bere Ugo bere (live and let
live)>* as in Southeastern Nigeria. These are concepts that demon-
strate that Igbo-Africans had, over the years, developed and tested
varied methods of conflict resolution. This is an all-embracing Afri-
can interpretation of both negative and positive peace.?* The concept
of Ubuntu, for example, was also widely applied in the resolution
of conflicts among the peoples of East-Central and Southern Afri-
ca. It is also found in varied forms in different communities in other
parts of Africa. The term is known to be humanistic and holistic in
the conception of peace which states that human beings are one in
their relationships with one another. The management of conflicts
amongst pre-colonial Igbo as in other African societies according to
Beier involved the following six principles:

29 G. O. Oguntomisin, The Processes of Peacekeeping and Peacemaking in Pre-Colonial Nigeria
(Ibadan: John Archers Publishers, 2004), 17.

% Francisca A. Ezenwoko and Joseph |. Osagie, “Conflict and Conflict Resolution in Pre-Colo-
nial Igbo Society of Nigeria,” Journal of Studies in Social Sciences 9, no. 1 (2014): 135-158.

31 ). B. Akam, Man: Unique but in Plural (Enugu: Snaap Press, 1991), 23.

32 A. E. Afigbo, An Outline of Igbo History (Owerri: Tobanshi, 1986), 65.

33 Anthony Ekwunife, Consecration in Igbo Traditional Religion (Enugu: Jet Publishers, 1990), 2.
34 Francis Arinze, Sacrifice in Igbo Religion (Ibadan: University Press, 2008), 26.
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[...] First, the principle of impartiality of the manager of
conflict. Rulers in all Nigerian communities were expect-
ed to behave impartially in their office [...] Second, the
principle of fairness. That is, the poor and weak should re-
ceive a fair deal as well as the rich and powerful [...]. Third,
the [...] principle of accommodation, compromise and a
disposition for reconciliation, as opposed to the principle
of “winner takes all” or the “zero sum game” [...]. Fourth,
the principle of reciprocity. The spirit of accommodation
must be mutual and reciprocal to be effective [...]. Fifth,
the principle of moderation and of measured action and
response. It was this principle that informed the deliber-
ate limitation of the level of violence in conflicts within
Nigerian communities in the past [...]. Sixth, the principle
of incompatibility or separation. That is where the parties
to a conflict cannot be reconciled, the best policy would
be to separate them[...].**

All of these were regulated or carried out because of the way and
manner the human person was conceived, seen, and acknowledged in
pre-colonial Igbo-African time. No doubt, they were different from
the western notion or conception of the human person.

V. Between the Igbo-African and Western conception of the human person

Understanding the perception or conception of the human person in
pre-colonial Africa is quite critical and germane in understanding just
war determination in African perspective. Between the Igbo-African
and the Western perspective or concept or notion of the human per-
son lies a huge ingredient to understanding just war determination in
pre-colonial Africa. Yes, there were some obvious measures of differ-
ences between the way Africans understood the human person before
the arrival of the colonial masters and the way the human person was
being conceived, understood, presented, and paraded by the West
at the same time. Obviously, these different conceptions, no doubt,
have their implications and influences on how a war can be consid-
ered or determined as, or seen to be just. For example, according to
Chigekwu G. Ogbuene, traditional Africans conceived the human per-

3 Ulli Beier, ed., The Origin of Life & Death: African Creation Myths (London: Heinemann,
1966), 1-8.
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son in relation to life (Ndu). The term ‘person’ in Igbo understanding
is ‘Mma-ndu’ the beauty of life. Man has Ndu’ and the Igbo believes
that Ndu bu isi life is of supreme importance.

Ndu is the most precious, holiest and greatest gift of na-
ture. It is the sumum bonum or highest value in nature.
Man loves it and loves to have it long and abundantly.
Ndu dika aguu; ona agu onye, ona agu ibe ya (Every human
has an inborn desire to live as he instinctively longs to
eat). Axioms of this nature, expressing the importance of
life, are very common in the Igbo language. Ndu, for in-
stance, is used in salutation. It is identified with the pow-
er, breath, sound or word of Chukwu (God). Ogologo Ndu
n’aru isike (long life and prosperity), like posit or cheers, is
something the Igbos say to each other just before drinking
an alcoholic drink. In some areas people greet one anoth-
er with Anwula or anwuchula: which literally means, ‘do
not die early or prematurely; live on and live well.” The
significant belief in the supremacy of life is reflected also
in personal names like Ndukaku (life is more important
than wealth); Osonduagwuike (one is never tired of the
struggle for life), Chinwendu (life belongs to God) etc.

The obvious lesson of all these names and many others in connection
with Ndu is to know the mystery of Ndu and that life is precious and
should not be toiled with. This is behind the Igbo belief in the principle
of “Egbe bere, Ugo bere”: Live and let live, as earlier stated. In fact, it is
the foundation of African communitarian ethics, for in the community,
each person is his brother’s keeper. Community is very important and
vital to what transpires in one’s life. Without the community there is no
individual and without the individual, there is no community.*’

People are more intimately bound by common ends. They fra-
ternally share a sense of belonging, solidarity, an awareness
of dependence and personal identification which prompts
the individual to claim the particular community as his own
and as the place where he belongs. This awareness makes the
bond that unifies all the members even stronger.3®

3 Chigekwu G. Ogbuene, The Concept of Man in Igbo Myths (New York: Peter Lang, 1999), 97-98.
37 Ezekwonna, 21.
38 Margaret M. Creen, Igbo Village Affairs (London: Routledge, 1964), 27.
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Any action capable of destroying an individual’s life and in turn the
unity of the community is totally forbidden. Hence, a typical African
sees himself or herself as under an oath to be his or her brother’s
keeper. It is from this direction that Menkiti conceived personhood in
Igbo-African perspective as entailing a maximal definition abrogating
to the community the right to affirm personhood.?’ This is what is
known as Menkiti’s ‘ontological primacy’ of the community. In Ban-
tu philosophy, Tempels also acknowledged personhood according to
the relational interaction extending to the spirit world.

Bantu holds that created beings preserve a bond with one
another, an intimate ontological relationship, compara-
ble to the causal tie which binds creature and creator. For
the Bantu there is interaction of being with being, that is
to say, of force with force. Transcending the mechanical,
chemical and psychological interactions, they see a rela-
tionship of forces which we should call ontological.*

In African Religions and Philosophy, Mbiti accepted Tempels’ view but
added the performance of ‘worthy social obligation/rites.’*’ And in
The Image of Man in Africa, Dzobo described the conditions under
which one attains personhood to include achievement of creative
personality, a productive life and the capacity to have and maintain
a productive relationship with others.*> Generally, what is common
with these perspectives is the fact that the individual’s self is insepa-
rable from the ‘telos’ of the community in which he lives. They viewed
selfhood from the relational perspective. In other words, without the
community, the individual lacked personhood; for they conceived the
self as a group affair. Thus, an individual African person is a person to
the extent that he is a member of a family, clan, or community. This
is where the conception of the human person in African perspective
differs and does not agree with the Western view notably represent-

39 |. Menkiti, “Person and Community in African Metaphysics,” in African Philosophy: An Intro-
duction, ed. Richard A. Wright (New York: University of America Press, 1984), 74.

40 Placide Tempels, Bantu Philosophy (Portland, OR: HBC Publishing, 1959), 100.
41 John S. Mbiti, African Religions and Philosophy (Oxford: Heinemann, 1997), 106-107.

42 N. K. Dzobo, “The Image of Man in Africa,” in Person and Community: Ghanaian Philosoph-
ical Studies, eds. Kwasi Wiredu and Kwame Gyekye, 123-135 (Washington, D.C.: The Council
for Research in Values and Philosophy, 1992): 131-132.
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ed here by Immanuel Kant’s categorical imperative** and Rene Des-
cartes’ cogito ergo sum.** For example, originally, the Greek had no
explicit conception of the human being as a person. Ancient culture
revolved around the ‘cosmos’ or nature and saw the human being
in relation to that.*® It was only in the middle ages that the human
being came into play as part of the order established by God. Okere
believes that the self, in the Western perspective, remained, in a way,
only an abstraction. For him, the individual is never a pure isolated
individual.¢ But on the contrary, the modern mind separated the hu-
man being from such support from his community and set it out on its
own, but predominantly as ‘subject’ or reason. This was not without
price as this reason became perceived as the transcendental subject
as in Rene Descartes. In the process, the real human being was lost
in favour of abstract ‘subject’ and abstract reason. Thus, Descartes
conceived of the human being in terms of an ego cogitans or ‘think-
ing self,” an active spiritual agent in contrast to mere extended mat-
ter or res extensa. Descartes moved the discourse of selfhood away
from the divine to the concrete subject, thereby identifying the self
with the mind. Thus, in its liberty, the human being is like God, and
because, for Descartes, freedom is power; hence, God endows the hu-
man person with the power of liberty. By this, the human person was
objectified. The individual thinking substance is the one that feels,
doubts, understands, affirms, denies, wills, unwills, imagines, and has
sense of perception.?” Following Descartes was Kant who also saw
the human being at its peak as the moral assertion of autonomy. As
moral agent, the human being lives in a world of freedom, as an end
and not as a means. In other words, the term ‘person’ is a word that
designates ends in themselves. Thus, the worth of a human being is
not dependent on the assessment of others but on the individual’s
rational nature. Therefore, Kant associated the individual with both
reason and autonomy and moral status.*® The implication of these

43 Ernst Cassirer, ed., Immanuel Kant’s Werke, Band IV (Berlin: Bruno Cassirer, 1922), 287.

44 René Descartes, Meditationen: Uber die Grundlagen der Philosophie, ed. Liider Gabe (Ham-
burg: Felix Meiner, 1960), 23.

4 1zu Marcel Onyeocha, “The Christian Concept of the Dignity of the Human Person,” West
African Journal of Ecclesial Studies 5 (1993): 72-73.

46 Theophilus Okere, “The Structure of the Self in Igbo Thought,” in Identity and Change: Nigerian
Philosophical Studies I, ed. Theophilus Okere (Indianapolis, IN: Cardinal Station, 1996), 159.

47 René Descartes, A Discourse on Method, Meditations on the First Philosophy, Principles of
Philosophy, trans. John Veitch (London: ). M. Dent & Sons, 1912) 3-4.

“8 Immanuel Kant, Groundwork for the Metaphysics of Morals, ed. and trans. Mary Gregor (New
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lines of conceptions is manifestly demonstrated in the way just war is
being determined in African perspective.

VI. Implications of the duo conceptions on just war determination

There are so many implications to be drawn from both perspectives
about the human person in relation to just war. It is obvious one
might think there is not much difference between the African and
western notions since both conceptions talk about the good or pres-
ervation of life of the individual; hence the need for just war instead
of unjust war. But there are a whole lot of differences.

In the western notion, for example, Ugwuanyi highlights some
conditions that regulate the western determination of war as just.
For example, the state must approve of it. Citing Austin Fagothey,
he writes:

The state, since it is a natural society, has from the natu-
ral law, the right to use the “means necessary for its pres-
ervation and proper functioning.” But conditions may be
such that the only means by which a state can preserve
itself in being, and can protect or recover its lawful right,
is by war. Therefore, under such conditions, the state has
from the natural law the right to wage war.*’

The second condition is that the mandate to declare war must come
from a lawful authority. It must be for a just cause, with the right in-
tention and right means. This is the view of Thomas Aquinas,>® which
Ugwuanyi also cited.>' Just cause means that the war must be a justi-
fied one. That is to say, it should be to promote the goal of the state
and the good of the citizens whose wellbeing might be in danger
without a war. But a legitimate authority should not just declare war
and be indifferent to the prosecution of the war. It should also super-
vise the war. The legitimate authority also has the duty to terminate
the war when the situation demands that the war should be brought
to a halt. Right intention refers to just cause. It is about having pure
and proper intention. The view here is that if a war is waged for an un-

York: Cambridge University Press, 1997), 37; 42-43.
49 Ugwuanyi, 54.

50 Thomas Aquinas, Summa Theologica, trans. Fathers of the English Dominican Province (New
York: Benziger Brothers, 1947), 1223.

> Ugwuanyi, 54.
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just cause, the intention cannot be a right one. Only a war declared
by the right intention (defined as one that is driven by the intention
to realize a social, moral or political good that cannot be realized
otherwise) should be permitted. Ordinarily, intention is held to be
right when the outcome of the good that is meant to be realized
through it can be held to be good. It is this notion of intention that
is applied in this instance. This means that wars declared to revenge
personal harm, or some selfish reasons are not just wars. Just as wars
fought for power are not just wars. The final condition for a war to
be considered just is if the war is declared using the right means.
Right means refers to the means of fighting the war. This must be
proportionate to the reason for declaring the war. It includes weap-
ons applied and the manner the weapons are used. For example, if a
gun is applied to execute war but instead of applying the gun on the
combatant it is rather applied to kidnap and torture children of the
combatants, then the gun is a wrong means. The above represents the
implications that can be drawn from the western view of the notion
of human person as it relates to declaring a war as just. But beyond
these western implications are African implications. In determining
just war according to African tradition, more attention is given to
acts capable of enthroning and safeguarding the communitarian eth-
ics of African culture. In this regard, wars are not just entered into
simply because they emanated from a legitimate authority. Instead,
it is looked at from the point of view of the community orientation.
The community is the determining force or reason to go to war. It
is called community-oriented war. That is to say, that it is the com-
munity standard that regulates war. African communitarian ethics
does not permit one to go into war as the first option in resolving a
conflict. Measures are taken to ensure that negotiation, mediation,
and arbitration have been made to avert war. Situations where it be-
comes expedient to go to war, proportional means and end are rec-
ommended. This understanding gives credence to the fact that war
is not meant to annihilate the other party; hence, efforts are made
to ensure that the use of weapons is proportionate to the war. On
no account are sophisticated weapons allowed. In traditional African
societies, war was not one of battles and head-on attacks but what
Ajanyi and Smith (cited in Ukabi®*?) call “ambushes, skirmishes and
feints.”3 In line with the fact that war is not for total annihilation
of the opponent, participatory pain is allowed. There were often less

52 Ukpabi, “The Military in Traditional African Society,” 215.
>3 Ugwuanyi, 54.
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causalities as those who caused heavy casualties were compelled to
donate people to the losing side.>* This confirms the fact that African
believes that the essence of war is to prevent an unjust treatment
of one group by the other party to a level of recognizing the right
of the other group to exist and to be respected as a separate entity.
War is not fought in a manner that makes it possible to annihilate the
other but with recognition that the other is a community of human
beings whose losses also amount to negative feeling for the oppo-
nent. Thus, African communitarian ethics prides itself on maintaining
harmony across all borders.

Hence the overall goal of war is to bring the other party
to a level of recognizing the rights of the other group to
exist and to be respected as a separate entity. For this
reason, war is not fought in a manner that makes it possi-
ble to annihilate the other but with recognition that the
other is a community of human beings whose loses also
amounts to negative feelings for the opponent.>>

Ethics of harmony recognizes that actions capable of destroying the
principle of harmony in a community are avoided. Actions that pro-
mote physical and metaphysical equilibrium where humans and the
“living dead” operate harmoniously in an atmosphere of peace are
allowed. African societies believe that a certain measure of moral and
spiritual order is necessary for the functioning of the human commu-
nity. This order enables all forces and agents to play their role and
safeguard any one of their own. For this reason, war, if necessary,
could be employed to achieve this order. But in executing the war,
there would be no need to do more harm than is necessary, since
this may often lead to another process of restoration. The ethics of
harmony ensures that wars are fought not for defeat, but to achieve
a higher moral gain of reconciliation and reunion. And such an act of
reconciliation is often held to be social, moral and ontological. Mo-
rality in this context is an intimate relationship with the ontological
order of the universe. Hence any action capable of infraction of this
order is a contradiction in life itself and brings about a physical disor-
der, which reveals a fault.*® The desire to protect or restore this on-
tological order is what leads to just war. Beyond restoring physical

>4 |bid., 62.
%> Cordeiro-Rodrigues, 122.
% |bid.
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and ontological order/harmony is the quest for the preservation of
cultural heritage. The fight against any form of subjugation where in-
dividual persons achieve their independence and power to rule them-
selves amounts to community-oriented actions. Cordeiro-Rodrigues
contends that violence can be morally justified in order to protect
African people’s cultural heritage.>” Culture, he says, has a significant
role in liberation. Thus, actions that are valued as just are actions
that are geared towards community and cultural liberation. Africans
suffered so much in the hands of their colonial lords. Therefore, any
action that engages violence in order to emancipate Africans from
the inferiority complex inculcated during colonial rule is justified.
Societal consciousness of its inferiority complex leads them to war.
War is a community event; hence it is declared by the community.
Community engages in dialogue within itself leading to an agree-
ment that does not alienate anyone and involves all the parties in
the decision. That means that it suffices that parties are able to feel
that adequate account has been taken of their points of view in any
proposed scheme of future action or coexistence. Pantaleon Iroegbu
similarly contends that “the purpose of our life is community-service
and community-belongingness.”*® Summarizing the reasons why Af-
ricans believe that social harmony is to be praised, and that it is the
greatest good of all, and to act in ways that accord with the greatest
good of social harmony necessarily entails that one’s actions exhibit
both identification and solidarity, Cordeiro-Rodrigues lists the fol-
lowing conditions, namely:

First, that one conceives of oneself as part of a group;
that the group considers that individual a member and
members also see him or her as a member of the group;
that individuals who see themselves as members of the
same group share common goals, and that members of
the group coordinate their actions in ways that achieve
share common ends.*’

So, to act in accordance with solidarity means to invest one’s emo-
tions and behaviour in others. To exhibit solidarity, one ought to act

> |bid.

*8 Pantaleon Iroegbu, “Beginning, Purpose, and End of Life,” in Kpim of Morality Ethics, eds.
P. Iroegbu and A. Echekwube, 440-445 (Ibadan: Heinemann Educational Books, 2005), 442.

3% Luis Cordeiro-Rodrigues, “African Views on Just War in Mandela and Cabral,” Journal of
Speculative Philosophy 32, no. 4 (2018): 657-673.
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and feel in ways that prioritize caring about others. This combination
of solidarity and identification is what is called social harmony and
friendship in the Western world. But taking this on board, an action
is right just insofar as it is a way of living harmoniously or prizing
communal relationships. It is one in which people identify with each
other and exhibit solidarity with one another; otherwise, an action is
wrong.®° Just war is one which the Igbo call “Ogu eji ofo anu” (i.e.,
a fight grounded on truth and justice). However, “Ogu eji ofo anu
bukwa ogo mmeri” (i.e., a fight grounded on truth and justice is one
that wins). Ofo is a sacred symbol of justice in Igbo thought. To fight
with Ofo symbolically means to have all the relevant values, such as
truth and justice that would enable the Ofo function to one’s favour.

VII. Conclusion

The primary intention and objective of this work has been to demon-
strate how possible it would be to provide, from the Igbo-African
perspectives, alternative conditions upon which a war can be con-
sidered or determined as just. This, the paper achieved by putting
certain factors into consideration. The work critically looked at the
Igbo people of Nigeria as they constitute an indigenous people and
represent a part of the African people whose thoughts are generally
being referred to in this discussion. Furthermore, the work examined
the two notions of perspectives of the human person (the Western
and African) and from there moved to determining how each of the
notions leads to the determination of just war in Africa. Observa-
tions were made of the different implications each of the notions
paved to the determination of just war. At the end, the work con-
cludes that assessing war through human act valuation from African
perspective is the best alternative the world can have to mitigate
the enormous conflicts and wars that have ravaged and confronted
the entire humanity. African perspective of just war determination,
as being canvassed here, is hinged on the general values of African
communitarian ethics that consider both the act and the actor him-
self and how the act of the actor aligns — or not — with the general
communitarian ethics and values of the people. The pre-colonial Igbo
societies had well defined social political institutions that helped to
facilitate conflict resolution. This basic political organization existed

0 Thaddeus Metz, “Final Ends of Higher Education in Light of an African Moral Theory,” Journal
of Philosophy of Education 43, no. 2 (2009): 179-201; Thaddeus Metz, “African and Western
Moral Theories in a Bioethical Context,” Developing World Bioethics 10, no. 1 (2010): 49-58.
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throughout pre-colonial Igbo societies. Elizabeth Isichei describes it
as village democracy — a system of government that gave everyone —
old and young — certain roles to play in society.®’ The mechanisms for
this conflict resolution in pre-colonial Igbo society were embedded in
the tradition and culture of the people. Hence, conflicts and disputes
were resolved mainly by mediation. This is the conclusion this work
can arrive at the moment.
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Abstract

In this article, | present a two-pronged argument for the immorality of contemporary,
asymmetric drone warfare, based on my new interpretations of the just war principles of
“proportionality” and “moral equivalence of combatants” (MEC). The justification for
these new interpretations is that drone warfare continues to this day, having survived
despite arguments against it that are based on traditional interpretations of just war
theory (including one from Michael Walzer). On the basis of my argument, | echo Harry
Van der Linden’s call for “an international treaty banning all weaponized UAV [uninhabited
aerial vehicles].”
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n this article, | present a two-pronged argument for the immorality
of contemporary, asymmetric drone warfare, based on my new inter-
pretations of the just war principles of “proportionality” and “moral
equivalence of combatants” (MEC).! The justification for these new in-
terpretations is that drone warfare continues to this day, having survived
despite arguments against it that are based on traditional interpretations
of just war theory (including one from Michael Walzer, to which | return
below). On the basis of my argument, | echo Harry Van der Linden’s call

' More specifically, | am concerned here with the two most commonly used drones in the so-
called “War on Terror,” namely the General Atomics MQ-1 Predator and the General Atomics
MQ-9 Reaper, the payload of which vehicles are called “Hellfire” and “Scorpion” missiles.
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for “an international treaty banning all weaponized UAV [uninhabited
aerial vehicles].”> My first section offers a summary of the argument.
The second elaborates and clarifies it. The third and fourth sections offer
additional arguments in support of Premise 1
and Premise 2, on proportionality and MEC,
respectively. My primary source for the artic-
ulation of these two key aspects of just war
theory is Michael Walzer’s classic text, Just
and Unjust Wars.®> My penultimate section
anticipates the dominant objection to this
argument, namely that my interpretations
of proportionality and MEC are so unorth-
odox that they sever any meaningful con-
The official emblem of the Reaper naction with the orthodox versions thereof.
To explain and defend this creativity, | draw

on Ronald Dworkin’s influential conception of interpretation in general
(and specifically in ethics, morality and politics) in his final opus, Justice
for Hedgehogs.* And my concluding section offers a brief recapitulation.
Before getting into the details, though, a brief word about the sec-
ondary literature on drones, which has mushroomed in recent years. The
two sides of the debate are well-established. The first, exemplified by
Bradley Strawser, goes so far as to argue for a positive moral duty for
states to use drones (as opposed to conventional tactics and weapons).
Though Strawser briefly mentions the proportionality principle, in con-
nection to drones’ allegedly precise killing, his emphasis is squarely on
the lower risk to U.S. combatants.> The opposing side consists of attacks

2 See Harry van der Linden, “Arguments against Drone Warfare with a Focus on the Immorality
of Remote Control Killing and ‘Deadly Surveillance,”” Radical Philosophy Review 19, no. 2
(2016): 331-358; Harry van der Linden, “Drone Warfare and Just War Theory,” in Drones and
Targeted Killing: Legal, Moral, and Geopolitical Issues, ed. Marjorie Cohn, 169-194 (Northamp-
ton, MA: Olive Branch Press, 2015).

3 Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical lllustrations (New
York: Basic Books, 2015). The text is now in its fifth edition, which features a new preface on
contemporary asymmetric warfare, which | will consider below.

4 Ronald Dworkin, Justice for Hedgehogs (Cambridge, MA: Belknap Press, 2013).

> Bradley Jay Strawser, “Moral Predators: The Duty to Employ Uninhabited Aerial Vehicles,”
Journal of Military Ethics 9, no. 4 (2010): 342-368. See, for example, Jeff McMahan, “Target-
ed Killing: Murder, Combat or Law Enforcement?” in Targeted Killing: Law and Morality in an
Asymmetrical World, eds. Claire Finkelstein, Jens David Ohlin, and Andrew Altman, 135-155
(Oxford: Oxford University Press, 2012); Todd Burkhardt, “Justified Drone Strikes are Predi-
cated on R2P Norms,” International Journal of Applied Philosophy 29, no. 2 (2016): 167-176;
Mark Coeckelbergh, “Drones, Information Technology, and Distance: Mapping the Moral Epis-
temology of Remote Fighting,” Ethics and Information Technology 15, no. 2 (2013): 87-98.
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on this position from both centrist and leftist perspectives. The centrist
attacks, exemplified by Jai Galliott, argue (in the footsteps of Walzer)
that drone warfare violates the proportionality principle properly under-
stood, and conclude that drones should be more heavily regulated, cut
back, eliminated, and/or made illegal through international law.® The
leftist theorists insist that the deeper and more important unethical as-
pect of drones is that they are symptomatic of our current world order
of perpetual war, violence, surveillance, and control.” | understand my
argument to offer support to both approaches. To the centrists, | of-
fer an additional argument against drones satisfying the proportionality
principle (given, to repeat, the failure of existing arguments to persuade
those in power to abandon drone warfare). And to the leftists, | offer a
new argument that drones are wrong at a no less than ontological level.

I. Initial formulation

1. Since drone warfare’s “means” include drone combatants
killing human combatants, then if its “ends” are to be pro-
portional, those ends must include a world in which drones
are of equal value to humans; but this is not the desired end.
2. If warfare between the drone and human combatants were
just, then the drones would have to be equivalent in moral
status to the humans; but this is not the case. Therefore,

3. Contemporary asymmetric drone warfare is unjust accord-
ing to two distinct moral perspectives (deontological and
utilitarian), and as such stands in violation of internation-
al law (as represented, for example, in the Preamble to the
Charter of the United Nations).

Il. Elaboration and clarification

Beginning with Premise 1, though it explicitly references the principle of
proportionality, it could also be understood as involving the following
question: what is the ontological makeup of a political state that is en-
gaged in warfare? That is, does a state consist exclusively of its people,
and does the warring subset/aspect of the state thus consist exclusively

¢ Jai C. Galliott, “Closing with Completeness: The Asymmetric Drone Warfare Debate,” Jour-
nal of Military Ethics 11, no. 4 (2012): 353-356. See, for example, Megan Braun and Daniel R.
Brunstetter, “Rethinking the Criterion for Assessing CIA-Targeted Killings: Drones, Proportion-
ality, and Jus ad Vim,” Journal of Military Ethics 12, no. 4 (2013): 304-324.

7 See for example, Derek Gregory, “Drone Geographies,” Radical Philosophy 183 (2014): 7-19;
Crégoire Chamayou, A Theory of the Drone (Paris: The New Press, 2013).
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of its soldiers? Or does the warring component of a state also include
other entities, some of which belong to other (nonhuman) ontological
categories? These could include, for example, weapons and equipment,
the civilian citizens and residents, or the multiple dimensions of the
domestic and global economy that are funding a state’s war effort.
More particularly, are drones properly understood as entities, members
of the war effort for a given nation? If not, then can drones be used as
spatially independent combatants in war? By “spatially independent,” |
refer to the fact that a drone occupies a battlefield, without a human
“pilot,” but in the presence of enemy human combatants and civilians.

Putting the previous point differently, can drones be meaningfully
understood as fighting for “their” state’s future, if a state does not “be-
long” to them in the first place? My claim is that for the use of drone
combatants to be just, drones would have to be a part of, and have a
stake in, their state. They do not, but their crews do, including what are
termed drone “pilots.” But the drone pilots are half a world away, and
do not risk their physical well-being. While the drones, who are there
on the battlefield, are unable to experience threats to their physical
well-being as risk. This leaves only the enemy human combatants and
civilians who are even capable of risking their physical well-being, and
of experiencing that risk as risk. And this, arguably, is the fundamental
reason why we do not currently regard humans and drones as of equal
value, because neither humans nor drones experience drones as centers/
sources/subjects of value (though we do experience them as objects of
value). This is also the reason why, for thinkers like Jeremy Bentham
and J. S. Mill, each sentient being “counts once” in the felicific calculus,
while non-sentient entities do not count at all.

It might be helpful, before turning to Premise 2, to address two
likely objections. First, my argument does not center on the fact that
drones are merely on the battlefield, in which case it would also seem
to apply to various other objects, including houses, roads, and rivers.
What makes drones relevantly different from the latter, and thus the
focus of my argument, is that they are both mobile (locomotive) and
possess deployable weaponry. Second, | am not suggesting that the
proportionality principle treats harm to property insofar as that prop-
erty is of equal value to humans (and | recognize that it treats harm
to property insofar as it affects humans). Instead, from the fact that
drone warfare treats the drone operators’ lives as sacrosanct while kill-
ing maximally vulnerable enemy combatants and civilians, | infer that,
if they were following the proportionality principle, then they would
have to bite the bullet and admit that they view the enemies as equal
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in value to, at most, the drones, while certainly lower in value than the
drone operators.

As for Premise 2, it turns on the principle of MEC, and is thus deon-
tological (where Premise 1 is utilitarian, via the principle of proportion-
ality). As MEC is less well-known and more complex than proportion-
ality, it might help to summarize MEC’s orthodox meaning before elab-
orating on my reinterpretation of it. Essentially, MEC is understood to
mean that moral fault cannot be attributed to soldiers who are fighting
on (what is determined to be) an unjust side of a war. For an example
of this interpretation of MEC, one should not judge U.S. soldiers to
be immoral for killing Vietnamese soldiers in the Vietnam war, even
though the U.S. was as a nation engaged in an unjust war.

Though this is the surface or standard meaning of MEC, | am claim-
ing in Premise 2 that the phrase “moral equivalence of combatants”
commits one who affirms that phrase to something more. And this
something more is more interesting, and powerful: a state wars un-
justly (jus in bello) when it deploys combatants who are not morally
equivalent to an opposing state’s human combatants. In the case of
drone warfare, the moral inequality of drone and human combatants is
based on an ontological inequality. Put in Kantian terms, humans are
free, moral legislators possessed of reason, while drones possess none
of these powers.

To clarify this claim, consider a more intuitive, non-drone exam-
ple, keeping in mind that, for just war theory, if state A fields human
combatants intentionally or recklessly against non-combatant humans
from state B, then A is engaged in an unjust war with B. Consider a
hypothetical deployment by A of professional soldiers against a force
from B consisting exclusively of farmers, specifically because B has no
professional soldiers. This would also constitute unjust warfare on A’s
part because B’s lack of military resources means that it does not pose
a threat to the “political independence” or “territorial integrity” of A
(these two phenomena, according to Walzer, being the two central
rights of “political communities”).®

That is, a state with the capacity to field drones cannot be under
the kind of threat, as defined in terms of its political independence
or territorial integrity, from another state which can only field human
combatants in response to the drones. To shift to a drone example, if a
state (such as the U.S.) is willing and able to use drones to kill humans
from another state (and infamously, in the U.S. case, its own citizens

8 Walzer, 53.
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as well), then the resulting moral inequality of combatants (i.e., drones
and humans) entails that the U.S. is engaged in an unjust war.

There are also likely objections to Premise 2. First, one might think
that the argument against drones is based on the fact that they are weap-
ons and would thus apply to all weapons on the battlefield, making the
entire argument a reductio ad absurdum (since, that is, all wars use weap-
ons and would all violate the proportionality principle, making just war
an oxymoron). On the contrary, | wish to challenge the assumption that
drones are mere weapons, on the grounds that weapons are not typically
capable of moving themselves across the battlefield indefinitely, nor are
weapons typically capable of being equipped with other weapons. A closer
analogue than weapons would be a weaponized vehicle, such as a tank or
abomber, the obvious difference being that the latter are manned vehicles.

To name a second objection to Premise 2, it might be thought that |
have simply misunderstood the MEC principle, specifically by thinking that
it applies to combatants on both sides, who acquire the right to kill each
other by equally giving up their right not to be killed. In the words of one
early reviewer of this article, “Drones and other weapons do not have a
right to life and there is no need to explain their ‘right to kill.”” Instead,
my point is that a human combatant cannot be said to meaningfully give
up their right to be killed by a combatant such as a drone, which — and the
word “which,” as opposed to “who,” is crucial here — cannot be killed, and
thus cannot equally give up the right not to be killed. Put more positively,
if forced to defend drone warfare using MEC, they would have to admit
that they assume that drones are ontologically equal, having something
as precious to lose as do the enemy human combatants and civilians who
face the drones.

To consider a final objection to Premise 2, it might be thought that |
am treating drones as if they are fully autonomous, making decisions inde-
pendent of their operators. On the contrary, my objection is that, though
there is never a direct encounter between the autonomous agents of both
sides (operators and enemy combatants and civilians), theorists never-
theless deploy MEC as if there were. Put starkly, what happens between
drones/operators and combatants/civilians is arguably not even war, let
alone just war. It is execution, or extermination, to which rhetoric | will
return in detail below.

As for the conclusion of my argument, it draws on the phrase (from
the Preamble to the U.N. Charter) forbidding violations of “conditions un-
der which justice and respect for the obligations arising from treaties and
other sources of international law can be maintained.”’

? United Nations, “Preamble,” in The Charter of the United Nations and Statute of the Interna-
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The background assumption here, based on a long history of con-
sensus of political philosophers, is that justice consists of a network of
relationships, obtaining among sentient beings endowed with self-con-
sciousness. Usually, the latter category is restricted to humans, though
sometimes superhuman entities are included (such as angels, a Supreme
Being, and extraterrestrial aliens, as for example in Kant). But it has
never yet involved a non-sentient entity, such as a drone.

But if a drone can participate as a lethal combatant in warfare,
then, contrary to the history of theories of justice, it is not clear wheth-
er justice remains the exclusive provenance of the sentient. And even
if most people have the intuition that the latter point is at least some-
what clear, there is certainly not sufficient clarity to prevent the un-
dermining of the Preamble’s imperative (namely, the imperative to not
undermine the conditions for the “sources of international law”). Thus,
drone warfare also constitutes, along with its immorality, a violation
of international law. This should be recognized in the form of a new,
explicit, positive law against drone killing in international law.

[l. Supporting arguments for Premise 1

As a reminder, Premise 1 is as follows:

1. Since drone warfare’s “means” include drone combat-
ants killing human combatants, then if its “ends” are to
be proportional, those ends must include a world in which
drones are of equal value to humans; but this is not the
desired end.

The basis of Premise 1, as | noted above, is the utilitarian principle of
proportionality, first articulated by the philosopher Henry Sidgwick.
Walzer paraphrases Sidgwick’s original conception (quoting him in the
process) as follows:

In the conduct of hostilities, it is not permissible to do “any
mischief of which the conduciveness to the end [of victory]
is slight in comparison with the amount of the mischief.”™

Put differently, the point of proportionality for Sidgwick is that one
cannot commit senseless acts of violence, where “senseless” appears

tional Court of Justice (San Francisco, CA: 1945).
0 1bid., 128-129.
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to mean something like “does not directly and efficiently target the
goal of ultimate victory.”

Given this initial interpretation of “proportionality,” contemporary
asymmetric drone warfare appears, to many theorists today, not only
unproblematic, but even asymptotically approaching that principle’s
ideal.’ That is, drone warfare’s proponents claim that drones focus
violence on small, essential targets, and thus reduce the total amount
of violence, as well as the ratio of senseless violence to total violence.
Put more simply, drones are presented by their apologists as allegedly
facilitating the quick and efficient destruction of enemy targets with
minimal so-called “collateral damage” to civilians.

As Walzer points out, however, in his only reference to drones (in
the “Preface to the Fifth Edition” of Just and Unjust War):

But successful air attacks, aimed at legitimate targets, de-
pend heavily on information from the ground, and the col-
lection of information is a dangerous business. Too often,
attacks have been launched without sufficient knowledge
about the targets or with knowledge provided by unreliable
informants, who are often pursuing private vendettas.

In other words, although the drone, when attacking, is an independent
combatant that does not risk any allied human combatants, this tends
to obscure the fact that the preparation for an attack that is both suc-
cessful and just does risk (a) human allies collecting intelligence on the
target, and thereby also (b) enemy non-combatants when that intelli-
gence is inadequate.

Buttressing Walzer’s critique is that of Grégoire Chamayou, in his
book A Theory of the Drone." For Chamayou, drone proponents’ “pre-
cision” arguments implicitly rely on what he argues is a weak analo-
gy between drones and mass bombing technology. A better analogy,
Chamayou claims, is that between drones and other precision killing
tactics, regardless of whether the latter are machines or not. In other
words, Chamayou’s alternative analogy is based not on form (in this
case, flying death machines), but instead on function (precision killing).
“There is a crucial difference,” Chamayou writes, “between hitting the

] add “asymmetric” here because if both states were using drones, or even if both states
could economically afford to deploy drones — in a drone-versus-drone theater of war — my
criticism would no longer be relevant.

2 Walzer, xxi.

13 Chamayou.
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target and hitting only the target.”' More specifically, he notes that
the Predator’s Hellfire missiles have an estimated “kill radius” (or “kill
zone”) of 15 meters, and a “wound radius” of 20 meters. By contrast,
a grenade has a much more precise kill zone of only 3 meters, making
them 500% more precise. But grenades are more dangerous for U.S.
combatants, which for Chamayou is the reason why drone proponents
miss this analogy.™

Returning to Walzer, as for Chamayou, this problem with drones
(and other air attacks in contemporary asymmetric warfare) is symp-
tomatic of a deeper problem with the principle of proportionality. To
wit, far too much morally horrendous violence can be — and has been
— justified merely by exaggerating (a) the contribution of that act of
violence to victory, and (b) the necessity of victory to some transcen-
dent goal. One example of (b) is H. G. Wells’ infamous description of
WWI as “the war to end all wars,” which now rings hollow in light of
the war’s staggering 17 million combatant and civilian deaths. “Any
act of force,” in Walzer’s words,

that contributes in a significant way to winning the war is
likely to be called permissible; any officer who asserts the
“conduciveness” of the attack he is planning is likely to
have his way.®

Paraphrasing Yehuda Melzer, Walzer affirms that “there is an over-
whelming tendency in wartime to adjust ends to means,” instead of
the other way around."” In Walzer’s concise formulation, this amounts
to an “inflation of ends.”® In summary, though the principle of propor-
tionality seems, in theory, to require reducing violence for tighter op-
erations, in practice it has historically been used primarily to rationalize
more violence by positing ever more expansive goals.

Extending Walzer’s critique, | argue that a state’s decision to enlist
a nonhuman entity as a combatant against human combatants implies
that the nonhuman entity possesses value equal to, or greater than the
human targets. From such a state’s perspective, deploying its own hu-
man combatants represents a disproportionate risk. In other words, if an

% |bid., 141.

> |bid.

6 Walzer, 129.
7 Ibid., 120.

'8 |bid.

[225]



JOSHUA M. HALL JUST WAR CONTRA DRONE WARFARE

enemy you perceive as inherently inferior to you harms you, then a kind
of cosmic imbalance has occurred. For example, during the Civil Rights
Movement, the predominantly Caucasian police force of Birmingham,
Alabama infamously used attack dogs (and water hoses) against pre-
dominantly Black protestors. My suggestion is that the white author-
ities preferred to risk the physical wellbeing of dogs — viewed as less
valuable than the (white) police — before risking the physical wellbeing
of the police themselves.

Perhaps the reader will object that there are other possible implica-
tions of this decision by the racist white police, such as that the author-
ities (a) did not want the blood of the protestors directly on the white
officers’ hands, or (b) believed that the dogs would induce greater fear
in the protestors. The former theory is undermined by the fact that the
police did also engage in direct violence against the protesters. And
the latter theory is undermined by the aforementioned use of fire hoses
(since water is less fear-inducing than either dogs or armed police). This
leaves my original interpretation, which should perhaps be modified,
as follows: in choosing to use attack dogs, the authorities were trying
to reduce the ratio of human-on-human violence to total violence. In-
sofar as my interpretation is correct, the implication seems to be that
the racist authorities viewed the dogs (as nonhuman combatants) as (c)
less valuable than the white officers (as potential human combatants),
and yet (d) equally as valuable as (if not more so than) the predomi-
nantly Black protesters (as human enemy combatants).

One piece of supporting evidence for the validity of (c) and (d) can
be found in the history of the selective use of capital punishment in the
United States. Studies have shown that, not only are Black folks who
are convicted of murder more likely to be killed by the state than white
folks are, but also that the best predictor of someone being given the
death penalty is the race of the murder victim (with white males’ killers
most likely to be executed, followed by white females’ killers, then
nonwhite males’ killers, and finally nonwhite females’ killers).” As with
the Civil Rights example, the collective state authorities appear to op-
erate on the logic that it is most acceptable to use a machine (such as
the electric chair, or the delivery system for the chemical “cocktail” of
a lethal injection) to kill a Black man, especially when that Black man
acted in a way that implies he can kill the white man as his equal. One
explanation for both of these racialized examples is that white author-

17 See, for example, Death Penalty Information Center, “The Death Penalty in Black and White:
Who Lives, Who Dies, Who Decides,” June 4, 1998, http://www.deathpenaltyinfo.org/death-
penalty-black-and-white-who-lives-who-dies-who-decides.

[ 226]



CONATUS ¢ JOURNAL OF PHILOSOPHY VOLUME 8, ISSUE 2 « 2023

ities (and perhaps post-Emancipation U.S. American white authorities
in particular) tend to relate, albeit perhaps unconsciously, (e) to pets
(such as dogs) as obedient slaves, and (f) to nonwhite humans (such as
Black folks) as rebellious slaves who do not deserve the freedom of
equality, as evidenced by their alleged tendency to abuse that freedom
(to, as the saying goes, “go bad”).

There is another historical phenomenon which would logically fol-
low from (e) and (f). During dangerous infestations, authorities tend
to begin their eradication efforts by deploying members of what their
people view as “lesser” “races” or species, to combat members of an-
other species which are designated as “pests.” This, in contrast to the
hypothetical alternative of beginning eradication with a one-on-one
engagement between (g) the allegedly superior race or species, and (h)
the allegedly inferior race or species (such as the use of an “extermina-
tor”). Consider, for example, the use of cats during the bubonic plague
to hunt mice and rats (rather than risking the exposure of humans to
what are feared to be carriers of the plague).

In support of my linkage of “pest extermination” to drone warfare,
drone advocate Richard Strawser, whom | noted above argues for a
moral imperative to use drones rather than any alternative, uses the
same rhetoric at the same moment when he comes closest to conced-
ing the potential immorality of drones, in the context of his discussion
of a quote from German political scientist Herfried Muinkler. “It must
be admitted,” Strawser writes, “that there does appear something ig-
noble or dishonorable in such a vision of warfare as ‘pest control’ that
Munkler’s quote describes.”?°

Turning from literal pests to groups of human beings described as
“pests,” consider the Nazi practice during the Holocaust of recruiting
Jewish people to coordinate the mass murders of other Jewish peo-
ple, and sometimes forcing them to kill themselves (as in the practice
of forcing them to trigger the gas in the gas chambers). The Nazis
viewed the Jewish people (among others) as subhuman, and explicitly
described them as “pests.” This also provides further evidence against

20 Strawser, 357. The quote in question is as follows: “To be sure, | do not deny that there is
something fishy about attacking the defenseless. What is fishy about it might be captured very
well in this passage: ‘The pilot of a fighter-bomber or the crew of a man-of-war from which
the Tomahawk rockets are launched are beyond the reach of the enemy’s weapons. War has
lost all features of the classical dual situation here and has approached, to put it cynically,
certain forms of pest control.”” Moreover, in what is arguably the result of this “pest control”
strategy of drone warfare, the discourse around drone ethics mutates. In its evolving rhetoric,
the “pests” become, in addition, “prey.” The latter term is used liberally in Chamayou’s analysis
of drone warfare, including his neologism, “enemy-prey.” Chamayou, 30-36.
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the two alternatives to my interpretation of the Civil Rights example,
because there can be no question that the Nazi authorities were will-
ing and able to use “white” Germans to directly assault their victims,
and with ruthless efficiency. Instead, as in the Civil Rights example, the
“white” authorities preferred, if possible, not to risk their fellow white
lives in committing anti-nonwhite violence.

For a third example, consider the world dramatized in Scorsese’s
film Gangs of New York, in which anti-Irish racism was at its peak in
the U.S., and the predominantly Anglo-Saxon authorities aggressively
recruited Irish men as police officers for predominantly Irish neighbor-
hoods. For a third time, white violence against the (then) nonwhite Irish
was widespread; but for a third time, the white authorities preferred
that the violence be done by other nonwhite folks, to protect their
fellow white folks from a violent response.

For a final example of this phenomenon, consider U.S. soldiers
fighting against Arab folks categorized as terrorists. Since the last use
of involuntary military conscription (i.e., “the draft”), most U.S. mili-
tary members seeing combat have been poor people of color; and the
predominately white authorities tend to view such people (due to both
classism and racism) as less valuable than their whiter and wealthier
countrypeople (with the latter being far less likely, statistically, to
serve in person-to-person combat).

IV. Supporting arguments for Premise 2

Recall the second premise of my argument, as follows:

2. If warfare between the drone and human combatants
were just, then the drones would have to be equivalent in
moral status to the humans; but this is not the case.

To repeat, the source of Premise 2 is the just war concept of moral
equivalence of combatants (MEQ). In the orthodox interpretation of
MEC, however, this principle does not arise in drone warfare. The main
point of MEC is supposed to be that even combatants fighting for a
political state, the cause of which is unjust, cannot be held morally
responsible for killing enemy combatants. But no one (to the best of
my knowledge) claims that a drone has the capacity to bear respon-
sibility, for anything. For this interpretation of MEC, whereas human
combatants remain innocent regardless of their nation’s participation
in unjust war, drones remain innocent, as it were, ontologically (as
non-sentients).
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Although | concede the latter point, it is an interesting question as to
whether drone pilots are morally equivalent to those whom their drones
kill. One reason to think them nonequivalent is that, as Walzer argues in
a more general way, such moral equivalence derives from the risk to the
human combatant’s life and physical wellbeing. This is particularly true in
modern warfare, he adds, since it entails compulsion to serve (whether
through conscript or an internalized sense of patriotic obligation).?! That
is, the injustice of a human combatant’s cause does not undermine the fact
that they are coerced into risking life and limb. From this perspective, since
drone pilots do not take a comparable risk, they might be reasonably held
morally accountable for those killed by the drones they operate.

In fact, Walzer goes even further, implying at one point in Just and
Unjust Wars that the moral equivalence does not derive from

humanity, for it is not the recognition of fellow men that ex-
plains the rules for war; criminals are men too. It is precisely
the recognition of men who are not criminals.?

In other words, a human combatant in war who is also a criminal should
be held morally responsible for their killing. Although this claim is prob-
lematic at several levels, in light of Foucault’s famous analyses of the
social construction of “the criminal,” it does support my contention that
humanity is at least a necessary condition (though, for Walzer, not a suf-
ficient condition) for the applicability of MEC.

Further support in Walzer for my claim regarding drones and MEC
can be found in his claim that there is a degree of free will in each hu-
man combatant which is rarely eliminable. “Their will is independent,”
Walzer writes, of human combatants “only within a limited sphere, and
for the most part that sphere is narrow. But except in extreme cases,
it never completely disappears.”?* And within that sphere of free will,
Walzer concludes, “they are responsible for what they do.”?* Drones,
by contrast, having no free will, can never experience responsibility.
“Ought implies can,” according to Kant, the founder of the deonoto-
logical theory that is the historical basis for MEC. If Kant and his deon-
tological descendants are right about this, then how could human and
drone combatants possibly be morally equivalent?

2" Walzer, xix, 28, 30.
2 |bid., 36.

2 |bid., 40.

2 |bid.
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Finally on this note, Walzer’s account of the history of MEC pro-
vides further support for my reinterpretation of it. “Initially,” Walzer
explains, MEC

was not based upon any notion of the equality of soldiers
but upon the equality of sovereign states, which claimed
for themselves the same right to fight (right to make war)
that individual soldiers obviously possess.?

Having made this claim, however, Walzer immediately modifies it. MEC
was first invoked,

rather on behalf of [states’] leaders, who, we were told, are
never willful criminals, whatever the character of the wars
they begin, but statesmen serving the national interest as
best they can.?

That is, the original subjects of equality were neither ordinary human com-
batants, nor their respective states, but their leaders.

To connect the latter point to Premise 2 of my argument, there is no
equivalence at the level of states, nor at the level of leaders (to address
Walzer’s two versions of his claim). At the state level, one entity (the U.S.)
is a kind of cyborg entity (in Donna Haraway’s sense: a human/machine
hybrid), while the other entity (for example, Iraq) is a conventional, ro-
bot-less human state. And at the leader level, the drone state’s leaders
are engaged partially in nonhuman technological killing (using remotely —
“piloted” drones), while the leaders of the drone-less state do not deploy
machines without human pilots, who as such risk their physical wellbeing
(such as “suicide bombers”). The contrasting cases of suicide bombers and
drone pilots have evoked powerful, opposing moral intuitions from many,
in the U.S and globally. On the one hand, many people — including many
U.S. Americans — feel a species of admiration for the bombers’ courage
and feel contempt for drone pilots. By extension, moreover, many feel a
similar contempt for the leaders of the U.S. as a drone-cyborg state.

V. Supporting argument for my creative interpretations

| anticipate that the most common objection to my argument will be that
it might appear, at least initially, to distort the meaning (or original mean-

% |bid.
% |bid., 41.
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ing, or intended meaning) of both MEC and proportionality. To address
that concern, | first note that my creative reinterpretation of those doc-
trines is part of an attempt to promote justice through international law.
For this reason, | will attempt to support it by turning to Ronald Dworkin,
whom The Guardian praised as “the most original and powerful philoso-
pher of law in the English-speaking world,” and who argues that adequate
moral and legal reasoning requires such creative interpretation.?” As | will
show, Dworkin’s argument for the inherent and salutary creativity of in-
terpretation lends further support to my overall strategy here, which is to
reconceive MEC and proportionality in the context of drone warfare, such
that those doctrines resound in harmony with both their original interpre-
tations and contemporary intuitions of justice. In short, to use Dworkin’s
words, “Moral responsibility is never complete; we are constantly reinter-
preting our concepts as we use them.”?

In support of his creative conception of interpretation as creative,
Dworkin argues that moral reasoning is necessarily circular. “We are
always guilty of a kind of circularity,” he writes. “There is no way | can
test the accuracy of my moral convictions except by deploying fur-
ther moral convictions.”?’ The question, Dworkin continues, is not one
of “accuracy,” involving a correspondence between moral claims and
moral facts, but rather of “responsibility.”3® The latter, in Dworkin’s
sense, is a method of rational justification which undergirds one’s mor-
al claims, in which one interprets each moral claim in the context of
indefinitely many other moral claims. As a result, Dworkin concludes,
“the epistemology of a morally responsible person is interpretive.”?’

The centrality of interpretation in Dworkin’s view of moral reasoning,
though surprising in a respected philosopher of the analytic/Anglo-Amer-
ican tradition, is less surprising when one considers that his background is
in law. That is, a central feature of Anglo-American legal practice is the ca-
suistic interpretation of common law, according to which legal reasoning
consists of a self-consciously circular process, in which a historical people
is correct to affirm a new thing as right quite simply because they have
previously affirmed (relevantly) similar things as right in their past.

Dworkin further justifies the foundational importance of interpre-
tation, in part, by referencing developmental psychology (citing Piag-

27 Godfrey Hodgson, “Ronald Dworkin Obituary,” The Guardian, February 14, 2013, https://
www.theguardian.com/law/20 13/feb/ 14/ronald-dworkin.

28 Dworkin, 119.
2 |bid., 100.

0 |bid.

31 Ibid., 101.
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et, Kohlberg, and Gilligan in an endnote).32 “As young children,” Dwor-
kin begins, “we deploy mainly the idea of fairness, and then we deploy
other, more sophisticated and pointed moral concepts: generosity,
kindness, promise keeping, courage, rights, and duties.” Later, Dworkin
continues, “we add political concepts to our repertoire.”** But the lat-
ter, too, are insufficient, because we finally, he concludes, “need much
more detailed moral opinions when we actually confront a variety of
moral challenges.”** And here, at the end of the lifespan narrative, in-
terpretation takes its cue, and steps into the conceptual spotlight:

We form these [more detailed moral opinions] through inter-
pretation of our abstract concepts that is mainly unreflective.
We unreflectively interpret each in the light of the others.
That is, interpretation knits values together. We are morally
responsible to the degree that our various concrete interpre-
tations achieve an overall integrity so that each supports the
others in a network of value that we embrace authentically.®®

Thus, for example, one interprets the concept of justice in terms of the con-
cept of kindness, and further interprets both justice and kindness in terms of
generosity, and so forth. Applied to drone warfare, Dworkin would have us
interpret MEC and proportionality in terms of each other, of justice, and the
rest of our axiological concepts. And that, albeit before reading Dworkin for
the first time, is what | have been trying to do with my overall argument here.

Having thus justified the centrality of interpretation for Dworkin in mor-
al reasoning, the reader might object that | have yet to clarify the exact
meaning of the concept of interpretation in Dworkin. To begin, he describes
it as “one of the two great domains of intellectual activity, standing as a full
partner in science in an embracing dualism of the understanding.”* In other
words, for Dworkin, there are two legitimate accesses to genuine knowl-
edge. Interpretation is for the human dimensions of reality, and science is for
reality’s non-human dimensions.

Second, he insists that “there is no such thing as interpreting in
general.”¥ Instead, each interpretation takes place “in some particular

32 |bid., 449, note 6.
3 |bid., 101.

34 |bid.

3 |bid.

% |bid., 123.

3 Ibid., 124.
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genre.”?® On the one hand, across all genres, interpretation remains
for Dworkin a truth-seeking endeavor. But on the other hand, the basis
of this truth is not necessarily what Dworkin calls the “psychological
state theory” of interpretive truth. According to the latter, it is a psy-
chological state of an artifact’s creator which “makes an interpretive
claim true.”?’ To clarify, he is not claiming that the psychological state
theory is never true, just that it is not always or necessarily true; and
this is, in part, a question of the abovementioned genre-specific nature
of interpretation.

Dworkin then supports the latter claim by reference to legal inter-
pretation, which he describes as having no room for the psychological
state theory. “It is now widely thought preposterous among sophisti-
cated lawyers,” Dworkin observes, “that the correct interpretation of
a statute depends on the mental states of the legislators who enact-
ed it.”*° He then offers an example of the latter. “Many legislators,”
Dworkin claims, “do not understand the statutes they vote on.”*' Ap-
plying this point to drone warfare, it appears that the original mean-
ings of MEC and proportionality are entirely irrelevant, at least when
interpreted as part of a proposed statute for international law (as | am
interpreting them here).

To get clearer on how this could be the case, it might be helpful to
consider Dworkin’s three-“stage” account of interpretation. Each act
of interpretation, according to this account, interprets the following
three distinct and semiseparate things: (1) which genre a given arti-
fact should be understood to inhabit, (2) the purposes of any artifact
qua member of said genre, and (3) the degree of success of the given
artifact relative to the purposes of said genre.*? To be clear, Dworkin
does not claim that this account constitutes “a psychological report
of how” most interpreters consciously proceed in their interpreting.*®
Instead, he characterizes the account as a “reconstruction” of the intu-
itive reasoning process behind their judgments.** In other words, Dwor-
kin’s interpretation of interpreting is a reinterpretation of interpreters’
acts of interpretation.

3 |bid.
3 1bid., 129.
4 bid.
41 Ibid.
2 |bid., 131.
4 Ibid., 132.
4 |bid.
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To move this back toward the legality of drone warfare, | note that
Dworkin chooses legal interpretation as his first example of stage (2) of
interpretation. He justifies this choice on the grounds that legal interpre-
tation is particularly straightforward and well-established. “Statutory in-
terpretation,” Dworkin writes, “aims to make the government of the perti-
nent community fairer, wiser, and more just.”*> He then relates this exam-
ple to stage (1) of interpretation, by noting that statutory interpretation
“forces upon [U.S.] American lawyers, at least, further and more general
questions of democratic theory.”* And these “more general questions,”
he concludes, lead in turn to “still further questions” regarding “political
and moral theory.”#’

Arriving back at my drone examples of MEC and proportionality, the
latter are present in statutory law as components of just war theory, which
is foundational for much international law. As such, according to Dworkin,
MEC and proportionality should be (a) interpreted (qua statutory laws) in
such a way that they make international government fairer, wiser, and more
just, which (b) can be expected to require rethinking contemporary notions
of politics, democracy, and morality. This is precisely the undertaking of
my own argument, in part by implicitly (c) redefining “democracy” as “the
rule of humans alone (and not drones),” (d) rethinking political justice as
the confrontation of ontological equals (living beings vs. living beings),
and (e) extending and refining morality in light of drone technology.

Further support for my argument can be found in Dworkin’s division
of all interpretation into three types, which he terms “collaborative,” “ex-
planatory” and “conceptual.” First, collaborative interpretation attempts
to “work with” (which is the literal translation of the word “collaborate”)
an assumed author or originator, to help realize the originator’s intended
meaning. Second, explanatory interpretation “presupposes that an event has
some particular significance for the audience the interpreter addresses.”*
And finally, conceptual interpretation aims for a truth which is “created and
recreated not by single authors but by the community whose concept it is, a
community that includes the interpreter as a creator as well.”>

Dworkin initially claims that all legal interpretation is necessarily col-
laborative. Later, though, he concedes that at least one school of legal

“ |bid., 133.
4 |bid.
47 |bid.
“8 |bid., 134.
49 Ibid., 136.
>0 |bid.
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interpretation is better understood as explanatory, namely critical legal
studies (CLS).>" Dworkin’s prime example of explanatory interpretation is
the business of historians, which choice of example gives Dworkin’s reader
a clue as to what makes CLS special. To wit, it reweaves the practice of
law into its actual historical fabric, in which the law is revealed to be as
dirty and complex as any other ancient human institution in that fabric. As
for conceptual interpretation, Dworkin’s only example is the discipline of
philosophy. Although this three-part system is arguably inaccurate (in that
it forces discourses into mutually exclusive categories, despite their actual
overlap), if one assumes its accuracy for the sake of argument, there still
remain close affinities among legal, historical and philosophical interpre-
tation.

Still further support for my argument can be found in Dworkin’s clas-
sification of the relationship that obtains among any two interpretations.
These relationships, he classifies (again with what is arguably a Kantian
Trinitarian compulsivity) as “independent,” “complementary” or “competi-
tive.”>? If interpretations X and Y are “independent,” then the truth of each
is irrelevant to the other. If X and Y are, instead, complementary, then the
truth of each buttresses the truth of the other. And if X and Y are compet-
itive, then each is truer to the degree that the other is falser.

Applied to my creative reinterpretations of MEC and proportional-
ity, | would argue that they (X) are complementary to the older, more
orthodox interpretations of those two doctrines (Y). As such, one need
not choose between mine and the originals. On the contrary, accepting
the originals should give one greater reason to affirm mine, and vice
versa. My reasoning here is similar to that behind Dworkin’s argument
for the complementarity of traditional legal interpretation and CLS in-
terpretation.

Before presenting the latter argument, | will first summarize Dworkin’s
insightful discussion of what he calls an “interpretive school.” Dworkin
defines an interpretive school as a group constituted by “a shared inter-
pretation of the point of the larger practice a group of interpreters take
themselves to have joined.”*® For example, traditional Marxian literary
critics view literary criticism as a practice which is ethically and politically
obligated to facilitate proletarian revolution. The basis of these interpre-
tive schools, in other words, is the schools’ interpreters’ interpretation of
their responsibility qua interpreters of a particular genre. Or, in Dworkin’s
words, what ties these interpretive schools and differentiates them (respec-

> lbid., 144.
>2 |bid., 139.
>3 |bid., 141.
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tively) is “the shared assumption of responsibility to a practice together
with different assumptions about what that responsibility now demands.”>*
Dworkin’s example of the latter, differentiating assumptions, is the
abovementioned example of CLS, which is also ideally suited for my ar-
gument against drone warfare. “In recent years,” Dworkin relates, “in uni-
versities and particularly in law schools, a variety of self-styled ‘critical’
schools of interpretation have flourished and waned,” and the members
of these schools refer to themselves as “Crits.”>> Though Dworkin was
infamously hostile to CLS in his earlier work, here in his later book, Justice
for Hedgehogs, Dworkin opts for a quite charitable criticism. Provided one
understands CLS as “explanatory” (rather than “collaborative”) interpreta-
tion, he begins, “There is no reason why critical legal studies” should

think itself competitive with conventional collaborative in-
terpretation that aims to improve the law by imposing some
greater degree of integrity and principle on doctrine whose
causal roots may have been what the Crits claim they were.>®

With the latter phrase, Dworkin is referring to his summary of the CLS
view, earlier in this text. Legal doctrines, he claims of CLS, amount to
“powerful groups pursuing their own interests rather than the impact of
moral and political principle.””’

To connect this back to my argument, its unorthodox reinterpre-
tations of MEC and proportionality are informed by influences on my
thinking which overlap significantly with CLS (including critical race
theory and feminist theory). As such, those reinterpretations would
presumably receive Dworkin’s blessing, insofar as they are “comple-
mentary” with the more orthodox definitions. After all, it was those
orthodox interpretations which initially inspired my unorthodox ones
— and this is almost always the case.

For an example of the latter truth, consider Dworkin’s own reinter-
pretation, a few pages later, of his famous mentor Willard Van Orman
Quine’s interpretation of “radical translation.”>® Dworkin argues that

> |bid., 142.
>* |bid., 143.
> |bid., 144.
> |bid.

*8 |bid., 148. For my own reinterpretation of Quine and his radical translation, which is more-
over sympathetic to Dworkin’s, see Joshua M. Hall, “Logical Theatrics, or Floes on Flows:
Translating Quine with the Shins,” European Journal of Pragmatism and American Philosophy 8,
no. 2 (2017): 1-19.
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Quine’s concept of radical translation consists of “a kind of collabo-
rative interpretation” between Quine’s imaginary (and problematical-
ly christened) “native informant” and “jungle linguist.”>® Moreover,
Dworkin presents his interpretation of Quine’s interpretation of inter-
pretation (i.e., “translation”) as “complementary” to Dworkin’s inter-
pretation of Quine’s interpretation, and thus does not require the read-
er to choose between Dworkin and Quine. Put in these terms, | have
attempted to radically translate MEC and proportionality, but in a way
that is collaborative with their original, now orthodox interpretations.

VI. Conclusion

To recap, | have argued for the immorality of contemporary asym-
metric drone warfare, on the basis of new interpretations of MEC and
proportionality (according to which only human combatants can kill
each other), and on that basis join Van der Linden (among others) in
calling for an explicit international law outlawing drone warfare. The
justifications for my conclusion are that (1) only ontologically equal
combatants are morally exonerated from killing each other (from
MEC), and (2) the most-valued beings in a society (in our case, hu-
man animals) may not be killed with moral justification by less-valued
beings in a society (in our case, drones) (from proportionality). The
need for such creative reinterpretations, | have illustrated by exploring
Walzer’s deepening of MEC and his radical critique of proportionality.
Finally, the legitimacy of my reinterpretations is buttressed by Dwor-
kin’s conception of interpretation in general, and of legal interpre-
tation in particular, as an inherently and admirably creative form of
reasoning in pursuit of justice.
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Abstract

Military activities with the framework of the IDF [Israel Defense Forcel is carried out by
citizens in a variety of positions. In addition to the ordinary positions of career officers and
NCOs, the IDF consists of conscripted men and women as well as reservists. Some of the
latter serve under an ordinary command to serve for a certain relatively short period. Other
reservists, including pilots and special forces officers have served since they volunteered to
serve. Facing the political clash between the government, who have been viewed as trying
to change the democratic nature of the state, and the popular opposition, who have tried
to protect the judiciary and other elements of democracy, many officers who belong to
the latter reservist group have suspended their voluntary service or even retired. Their
decision has raised the obvious issue of whether such decisions can be justified, morally,
ethically, and democratically. This is the topic of the present paper.
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|. Background

n late 2022, elections were held in Israel resulting in a coalition
government consisting of five right-wing parties. The government’s
slim parliamentary majority depended upon the participation of all
of these parties in the coalition. Although the election campaign fo-
cused on issues such as the cost of living, domestic security, and similar
matters, the government’s main legislative activity has been in a “judi-
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cial reform” aimed at severely weakening the status of the “gatekeep-
ers” of the democratic regime, the Supreme Court and the Attorney
General.

What the government presented as judicial reform was perceived
by a large part of the country’s citizens as an attempt at a regime
change that would strip the country of its democratic character and
place unconstrained legislative and executive power in the hands of
the Prime Minister and his supporters. Opposition to the attempted re-
gime change was primarily manifested in mass demonstrations. Impres-
sive numbers of people participated week after week for many months.
Demonstrations took place all over the country and were conducted
without violence or lawbreaking other than temporary blockage of
traffic.

A unique expression of resistance to the government’s policy arose
in reserve service in military units, mainly the Air Force and Intelligence
Corps. Three groups make up the IDF: soldiers serving their conscrip-
tion service, career military, and soldiers serving in the reserves. The
professional and operational training of a man or woman for their roles
begins during mandatory service and continues during career service.
After being discharged, many who are not obligated continue to per-
form reserve duty in their units voluntarily. For example, pilots main-
tain and develop their readiness by serving one reserve duty day per
week in their operational unit. The arrangement of volunteering for
reserve duty allows the operational activity to retain highly profession-
al individuals, with rich operational experience and unique capabilities.
Volunteers for reserve duty constitute a significant component of the
military force in those branches of the military.

As an expression of protest against the attempt at a regime change,
many reservists of all ranks, up to the rank of brigadier general, an-
nounced the cancelation or suspension of their volunteering for re-
serve duty or their intention to consider doing so in the future. From
time to time, meetings were held with the participation of hundreds of
reservists to discuss options for changing their volunteer status. The
author of this article participated in one of these meetings and received
the organizers’ permission to publish what he said. Some of the ideas in
this article were expressed on that occasion.

[I. The ethical questions

The following discussion relates to the decision of a person serving
voluntarily in the reserves to cease to do so or to temporarily suspend
doing so as a practical expression of opposition to the regime change
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that the government and the coalition are trying to carry out in the
country.

The ethical questions are questions of justification: |s there justifi-
cation for ceasing to volunteer for reserve duty as a personal, unilat-
eral decision, regardless of the view of the related military unit or the
army’s opinion? Is it justified to cease to volunteer for reserve duty as
a practical expression of protest against the “regime change” actions
of the government and the coalition? To answer these questions in an
orderly manner, we must present the ethical standards we will use to
formulate those answers.

Let us distinguish between explicit and implicit standards. Explicit
standards are the values delineated in the IDF’s basic ethical document,
“The Spirit of the IDF”" and standards derived from them, without add-
ed interpretation of a partisan nature. Since the principles of “The Spirit
of the IDF” explicitly include the identification of Israel as a Jewish and
democratic state, implicit standards include, among other things, the
principles of democracy. To avoid possible disputes about the nature
of a democratic regime, whether of a general theoretical nature or
those particular to an Israeli context, we will discuss only the value of
human dignity, which is one of the IDF’s explicit values. The principle
of equality, the principles underlying civil and human rights, and their
protection by the court and the “gatekeepers” can all be derived from
a full understanding of the value of human dignity.

[ll. Methodological introduction

Our discussion takes place against the backdrop of an intense public
controversy, with distinct political aspects. Naturally, disputes reflect,
among other things, the different points of departure of the conflicting
parties. These differences in points of departure influence the entire dis-
cussion and hinder reaching shared conclusions. It is important to over-
come this difficulty, as one of the goals of our discussion is to form
positions and propose suggestions for officers and soldiers interested
in the disputed issues not only because they are citizens likely to be in-
volved in the affairs of the state, but also because they are considering
the practical possibility of adopting a certain stance and taking action
that represents their personal position.

' The author of the present paper played a major role in writing the first IDF code of ethics,
“The Spirit of the IDF — Values and Fundamental Principles,” and its implementation within the
IDF since it was established in 1994. See Asa Kasher, “Teaching and Training Military Ethics:
An Israeli Experience,” in Ethics Education in the Military, eds. Paul Robinson, Nigel De Lee, and
Don Carrick, 133-145 (Aldershot: Ashgate, 2008).
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To hold a discussion whose conclusions could apply to every offi-
cer and soldier, regardless of their political views, we impose on our-
selves a methodological limitation. We do this using one of the IDF’s
principles, a principle that has been discussed for many years but was
only added to the IDF’s ethical document, “The Spirit of the IDF,” in
2022. This is the principle of mamlakhtiyut [respect for the role of the
IDF within the framework of the state], which requires all those serving
in the army to refrain from actively taking sides in any political dispute.
We will therefore conduct the discussion in the spirit of mamlakhtiyut.

IV. Military ethics and democratic principles

The ethics of any organization, as expressed in its ethical code, reflect
the organization’s identity, mission, values, and procedures. The IDF’s
ethics include its values, which manifests its identity and guides the
behavior of the soldiers. It is clear to anyone reading the IDF’s ethical
code, the “Spirit of the IDF,” that Israel is a democratic state and the
nation-state of the Jewish people.

Any change in Israel’s regime, from a democratic state to a dic-
tatorial one, or from the nation-state of the Jewish people to a state
that is not a nation-state but only a state of all its citizens, like the
USA, would fundamentally change the ethics of the IDF (as well as the
ethics of any other state body, like the Shin Bet, Mossad, Police, and
Ministry of Defense). The expected change is not merely a change in
name or of a background side component. The change is substantial,
with a clear impact on values and norms. A non-democratic regime can
erase from the IDF’s values the value of human life (which applies not
only to Jews) or the value of “purity of arms” (which restricts the use of
force, in war, in operations, and in routine security). Without these two
values, the IDF would change its identity, it would not be the same or-
ganization, would not be the same IDF. This is a central assumption of
our discussion, and this assumption is clearly relevant to mamlakhtiyut.

V. Democracy and volunteering

A person who volunteers to act within a certain organization does so based
on the identity of the organization. | volunteered to act in a community
center because it is an organization with educational goals that | want to
help realize. What happens if the identity of the organization | volunteered
to work in changes? What if it turns out that the community center is a
cover for drug dealing? | did not volunteer to work for a drug dealer, so
my volunteering for the community center is canceled. If | volunteer to
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serve in the IDF, as the military of a democratic state, my volunteering is
canceled if the IDF becomes the military of a non-democratic state.

a. Change of status as a volunteer

For a citizen, often a reservist, to change his or her status as a volunteer is
not a simple step and it is appropriate to distinguish between the different
possibilities. A person in uniform can signal to his commanders that there
is a possibility that in the foreseeable future, he will cease to volunteer;
he can announce to his commander that he intends to stop volunteering
in the near future; he can announce that he is partially suspending his ser-
vice as a volunteer; he can announce that he is fully suspending his service
as a volunteer; and he can announce that he is immediately ceasing to
volunteer to serve in the reserves. An officer or soldier contemplating the
possibility of changing his status as a volunteer must justify to himself the
specific change he intends to make, within this range of possibilities. The
question of the possibility of justifying such changes is at the heart of this
article.

In addition, the timing of the decision to change one’s status as a
volunteer can vary. The change could take place during the Knesset (Israeli
parliament) committee discussions of a specific relevant law; it can happen
after the committee vote or after the Knesset plenary vote; it can also
wait for the decision of the Supreme Court on a controversial law whose
acceptance is considered a step in changing the regime from democracy
to dictatorship. Again, the justification the soldier gives for his decision
regarding his status as a volunteer will clarify why the timing he chose is
justified.

b. Proportionality

An intelligent decision by a responsible person on a complex issue is sup-
posed to stand the test of proportionality, a comparison test weighing the
expected positive outcomes of its execution and the expected negative
outcomes of its execution.? A responsible person acts in accordance with
whichever side weighs more heavily. Let us see now how the comparison
is made and what in fact weighs heaviest. We will also see what should be
done after the decision.

2 For a general discussion of proportionality and the doctrine of double effect, see Alison
Mclntyre, “Doctrine of Double Effect,” The Stanford Encyclopedia of Philosophy (Fall 2023
Edition), eds. Edward N. Zalta and Uri Nodelman, https://plato.stanford.edu/archives/fall2023/
entries/double-effect/.
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c. The positive value

A decision regarding a change in one’s status as a volunteer contrib-
utes to the prevention of three dangers:

(@) The danger of receiving orders contrary to the law, interna-
tional law, or IDF values. We call these orders “Hawara orders,”
named after a claim raised by the current Minister of Finance who
heads an extreme right-wing party. He called to wipe out the
Palestinian village of Hawara after several of its residents carried
out a terrorist attack against Jews in which two Jews were mur-
dered.

(b) The danger of legal proceedings at the International Criminal
Court in The Hague, against officers and soldiers participating
in military activities in Palestinian territories.> As long as Israel
operates an independent, professional court that fundamentally
examines the legality of planned military actions, the Interna-
tional Criminal Court in The Hague will operate according to
the “complementarity” principle, which allows reliance on the
internal review conducted by a state regarding the activity of its
military personnel, without the need for an external, professional
and independent review. A significant weakening of the court in
Israel will preclude the International Criminal Court in The Hague
from using the principle of complementarity. Officers and sol-
diers who participate in military activities in Gaza or the Judea
and Samaria areas may find themselves under arrest throughout
parts of Europe and brought to trial in The Hague.

(c) The danger of providing significant service to a non-demo-
cratic regime. This is a danger that affects not only one aspect
or another of a person’s life, but his supreme values, his ideals,
and his identity. The life of a person who significantly works for
a regime with values opposed to his own is like the life of a slave
and servant. This is a danger that cannot always be translated
into the language of harm, but it is a severe, deep, and unsettling
injury.

The combination of preventing these dangers is the positive value of
the decision. The comparison required for a practical decision based on
considerations of proportionality between the positive value of a prac-
tical decision and its negative value is not based on merely identifying

3 On the ICC, see the most informative site of the court: https://www.icc-cpi.int.

[ 246 ]



CONATUS ¢ JOURNAL OF PHILOSOPHY VOLUME 8, ISSUE 2 « 2023

the dangers and marking their prevention as having a positive value.
The practical decision must consider not only the danger itself and the
importance of preventing it, but also the assessment of the danger,
the assessment of the damage involved in it, and the assessment of the
expected contribution of the implementation of the decision to the
prevention of the danger, under the given conditions. Such detailed
assessments are beyond the scope of the current article, so we will
suffice with an outline.

The danger of “Hawara orders” is not negligible. Anyone serving in
uniform in Israel has undergone training that presented the distinction
between an illegal order and a “manifestly illegal” order. Everyone is
familiar with the 1956 incident in which citizens were shot during mil-
itary operations, after receiving a patently illegal order to do so, and
everyone knows that it is their duty to refuse to execute such an or-
der.* Commanders know they are forbidden to issue such orders. There
might be “Hawara orders” that will be refused as manifestly illegal,
but there is no basis for assuming that this will completely thwart the
danger. An order may not be considered manifestly illegal if it is an
order to carry out the procedure of warning civilians of an imminent
attack (a “knock on the roof” procedure) after which the order will be
to destroy a line of houses in the village of Hawara one after another,
as an act of revenge to a terrorist attack carried out by residents of
that village. This order may be presented as a deterrent action. Such
an order, which sends military personnel to carry out collective punish-
ment, is contrary to international law even if not every soldier may see
it as a manifestly illegal order. The danger of “Hawara orders” is thus
not thwarted by the doctrine of the manifestly illegal order. If there is
a danger that there will be a political actor who will use their power
to issue such orders, the danger will continue to exist for those in uni-
form. In the current situation, there is a possibility that politicians from
the extreme right will issue instructions to execute “Hawara orders,”
despite the objections of the military legal advisors, especially if the
Supreme Court and Attorney General lose the authority to prohibit the
execution of such orders.

Apparently, the danger of “Hawara orders” can be thwarted on the
basis of the Air Force commander’s announcement that soldiers will
not be given orders that do not conform to the spirit of the IDF and

4 On the Israeli conception of “manifestly illegal command” see Mark J. Osiel, Obeying Orders:
Atrocity, Military Discipline and the Law of War (New Brunswick, NJ: Transaction Publishers,
1999), and Alona Dana Roded, What “Pierces the Eye and Revolts the Heart”: Boundaries of
Obedience and Complexities in Moral Reasoning in the Israeli Military (PhD diss., University of
California Berkeley, 2013).
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moral principles (respect for human dignity), but even this mechanism
does not completely thwart the danger, as long as there is a possibility
that the political echelon will order military activity that the Air Force
commander cannot block, despite it being unethical and immoral. A
person in military uniform cannot accept the authoritarian regime of a
non-democratic state in which only the Air Force commander, a moral
and excellent person in all respects, protects the soldiers from involve-
ment in unethical and immoral activity.

The danger of “Hawara orders” has not subsided. It is undoubtedly
a real danger, but it is hard to estimate the degree it is likely to occur.
Certain politicians can be identified as those who might be the source
for “Hawara orders,” but other politicians can also be identified who
would likely not allow such orders to reach the people in military uni-
form. It is hard to estimate what can be expected in our fluid political
situation. Therefore, while it is not appropriate to dismiss this danger,
it is also not appropriate to assess it as an imminent danger.

The risk assessment of standing trial before the International Crim-
inal Court in The Hague is not straightforward. The prosecution’s con-
siderations for trying someone in this court are not transparent and
there is no way to assess the risk to, for example, an Israeli pilot who
carried out military operations in Gaza who one day arrives at the air-
port in London, whether as a civilian pilot or as a tourist. He could
find himself arrested due to a suit brought in the International Criminal
Court in The Hague. The analysis of the risk he faces from such a suit
is, as we have seen above, in the realm of defenses that should stand
to his credit if a lawsuit is filed against him. The “complementarity” de-
fense is, of course, a central element in the defense of the pilot against
the very existence of proceedings in the International Criminal Court.
The risk that such a defense will not be available to the pilot due to
changes in Israel’s legal system and especially the status of the Su-
preme Court and the Attorney General, is a significant risk. To see how
much this defense is already undermined in the current state of the law
in Israel, it is enough to mention a proposal raised by a minister in the
current government to legislate a law that would prohibit the investi-
gation and prosecution of person in military uniform for their actions
in the course of their duties. If such a law is passed, an Israeli pilot will
not be able to claim, if he stands before the Court, that his conduct
in the course of military operations was conducted in a way that was
examined and approved by the legal authorities of the state. If these
authorities cannot be involved in examining military operations, this
will open the door to the International Criminal Court examining mili-
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tary operations. They may have stricter standards than those approved
by the Israeli court. The attitude with respect to the separation barrier
between different parts of the territories conquered by Israel in 1967
is an example.

Resistance by a reservist pilot, in our example, to changes that the
government is trying to introduce into the courts and legal advisory
systems is, therefore, part of an attempt to thwart the danger of los-
ing the complementarity defense in case there is a need to use it. The
risk assessment depends, of course, on the assessment of the chances
of the government successfully introducing the changes into the le-
gal and legal advisory systems. Although this is a political and public
process, it is difficult to estimate its results. It would be reasonable to
assume that the risk of success of the government’s attempt is far from
negligible and therefore the risk of losing the “complementarity” de-
fense when needed is not negligible and there is justification for acting
to thwart it.

Finally, we need to assess the risk of serving a non-democratic re-
gime. Indeed, the fact that a person in military uniform acts within a
framework operated by the current government or any other govern-
ment does not in itself justify any objection or reservation. According
to the Israeli Basic Law: The Army, which is one of the first basic laws
of the state, the army is subject to the command of the government,
and conducting military operations without the government’s authori-
zation is forbidden. However, the establishment of a non-democratic
regime changes the picture substantially. If the regime is democratic,
the person in military uniform’s actions in the government’s name are
supposed to follow democratic principles and any deviation from them
will be prevented by the constitution, the law, and ethics. However, in
a non-democratic regime, these obstacles will not exist or will have
changed to the point where there is no guarantee that the person in
military uniform will act according to democratic principles, morals,
and ethics. Even if the possibility of inappropriate action by the person
in military uniform in service to a non-democratic government is not
realized on every occasion, it exists and constitutes a real and imme-
diate threat to the person in military uniform’s ability to be confident
that his orders accord with the norms that motivated and obligated
him from the time he put on the military uniform until now.

The situation of a person in military uniform in the service of a
non-democratic regime can be compared to that of a citizen of a
non-democratic country, whether or not he works for that govern-
ment. The practical rules by which he will act will include a practical
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distinction between laws and guidelines that are appropriate for any
regime (such as traffic laws) and those that are inappropriate for a dem-
ocratic regime (such as the suppression of political expression). It is not
only the difficulty of living according to this distinction that pains the
citizen of a non-democratic country. It is also his very participation in
a framework whose basic principles preclude just social arrangements.

The weight of this burden is not objectively measurable. Beyond
the common recognition of anyone who bears this burden, that it is a
burden with no moral justification, there may be individual differenc-
es between different citizens and different people in military uniform
based on their relationship to the forced partnership imposed on them
within a framework that has no moral justification.

The probability that the government will succeed in establishing
a non-democratic regime in the country is also not objectively mea-
surable. These are processes that, while not very prolonged, are very
complex, because at every stage many factors are involved that pull in
different directions. One of the main factors is the protest movements
against regime change. These movements are many, with different pur-
poses and values. Over dozens of weeks, they have demonstrated a
joint ability to hold mass non-violent protests across the country but
our ability to assess their continued activity is still highly subjective.

We therefore have no choice but for the assessment of this third
danger, alongside the assessment of the effectiveness of the volun-
teer’s refusal to continue to serve as a means of thwarting the danger,
to be left to the discretion of each person in military uniform individu-
ally. In any case, the value of changing his status as a volunteer seems
positive, without entering the details of how he does so.

d. The negative value

On one side of the proportionality considerations, we saw the positive
value of any decision regarding changing one’s status as a volunteer. We
will now look at the other side of the scale, to see the damage that such
a decision may cause. These damages are of three types: (a) readiness; (b)
unit cohesion; and (c) other damages.

It is clear that stopping training or changing the amount of training in
which a soldier actively participates somewhat reduces his readiness to perform
certain military actions. However, experts recently explained that the damage
to readiness is low and reversible. Major General (Ret.) Amos Yadlin, former
head of Military Intelligence and previously a combat pilot and commander of
Air Force bases, recalled a period in which training was frozen for budgetary
reasons that did not cause damage once regular training was restored.
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The damages to unit cohesion are more complex. There is no doubt
that such cohesion is one of the important values in the ethics of any fight-
ing army. Unit cohesion (or by other names, camaraderie, or brotherhood
of warriors) is a necessary condition for the existence of a fighting force.
Military psychology has long established that a major motive for soldiers’
actions in battle is their relationship with the soldiers fighting with them,
including their commanders. This understanding of soldiers’ motivation is
also reflected in military ethics. The most striking manifestations of cama-
raderie are cases where soldiers save the lives of their comrades in danger
at great personal risk. This behavior is obligatory: The norm of “not leav-
ing a wounded man in the field,” even at the risk of one’s life, is one of the
norms known to soldiers from the early stages of their military training.

The suspension of volunteering for reserve service may in practice oc-
cur in situations where members of a unit are called for volunteer reserve
service, and some turn up and others do not. Unit cohesion will be dam-
aged, as the fundamental assumption of every person in military uniform
is that during military actions his comrades will be by his side, will fight
together with him, and will participate in any mission needed to come to
his aid.

This general claim includes a component worth noting in the current
context. General willingness to serve in the reserves corresponds to situ-
ations of preparation for a military action, war, or operation. Readiness
is certainly one of the foundations of combat power during a war or an
operation. It is necessary for functioning of the unit, but is it also necessary
for building the unit? It may be that the importance of readiness is lower
when it comes to reserve service that is based on the partial response of
reservists to a call-up, whether planned or in the routine circumstances of
partial response to reserve call-up. The obligation to maintain unit cohe-
sion remains an important one, but the precise conditions under which it
should be acted upon vary and may leave room for volunteers’ partial or
complete suspension of reserve service. The question of whether the con-
ditions of reserve service allow a particular person in military uniform to
suspend his volunteering, in part or in whole, without harming the integrity
of his unit, needs to receive a detailed and responsible answer from the
person in military uniform himself, according to his service conditions.

Another type of damage that could be caused by someone’s suspend-
ing or canceling his volunteering could be a feature of the special circum-
stances of his service. Imagine a person in uniform whose service is in the
field of defensive or offensive cyber warfare and who has special expertise
in this field. His absence from reserve duty could cause unique damage
insofar as the military activity relies on the expertise of that soldier.
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There may be circumstances in which a person in military uniform knows
exactly what his unique expertise is and the extent of the damage caused by
his absence from reserve service for a certain period. This soldier will need
to include on the negative side of the balance of his proportionality con-
siderations the damage he knows he is about to incur by his absence from
reserve service, which he canceled or suspended. However, there may be cir-
cumstances in which the person in military uniform with a particular exper-
tise does not know how to assess the damage his absence might cause. His
commander may be better able to assess the damage that the absence of a
reservist with unique expertise from reserve service could cause. To properly
assess proportionality considerations regarding the decision to change the
volunteering status for reserve service, the person in military uniform should
meet his commander in advance to receive a more complete and responsible
assessment of the expected or at least possible damages due to his suspen-
sion or cancelation of his volunteer reserve service.

To summarize the considerations on the negative side of the decision to
cease or suspend volunteering for reserve service, several prominent issues
stand out. First, significant parts of the assessment of the damage that the
decision could cause are of an individual, subjective nature and depend on
the soldier’s personal assessment. There is no room for sweeping general-
izations in these cases. Secondly, in cases where the person in uniform has
special expertise such that his not serving could cause unique damage, his
commander’s opinion on this matter must be taken into consideration and
again there is no room for sweeping generalizations. Thirdly, parts of the
damage on the negative side of the balance can be objectively assessed, pri-
marily the harm to operational readiness. Here, the professional assessment
that attributes a low value to the danger of this harm occurring is relevant.

To summarize the considerations of proportionality, we can distinguish
between components of different types. Certain components of the picture
can be objectively valued, both in the realm of positive value and in the
realm of negative value, and our discussion leads to the conclusion that the
positive value of these components outweighs their negative value. Oth-
er considerations do not allow for a sweeping assessment of their weight,
as they depend on subjective assessments or changing data available only
to commanders. There is therefore no place for a general conclusion that
would say that considerations of proportionality indicate a positive or neg-
ative assessment of the decision to change one’s status as a volunteer. The
proportionality considerations leave the decision in the hands of each person
in military uniform, who will assess the balance based on his own subjective
assessments and the data in his possession.
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VI. Minimizing damage

The full solution to any dilemma involves more than just deciding in favor
of one of the two opposing sides. After a person faced with a dilemma has
concluded that side A outweighs side B and he should act accordingly, he
has reached the central part of the solution to the dilemma, but not the
only part. The full solution to the dilemma has another component since
both horns of the dilemma contain positive elements. A decision against
one horn of the dilemma thus involves harm in its implementation.

A secondary set of considerations must thus be added to the central
part of the resolution of the dilemma. Its role is to minimize the damage
caused to those positive elements of the minor horn of the dilemma. Of
course, this should be done without harming the full implementation of
the preferred horn.

The considerations of proportionality we dealt with are consider-
ations for decision-making in a dilemma between the advantages of ceas-
ing or suspending volunteer reserve service and the damages that this
change might incur. Whatever the decision may be, it is appropriate to
also discuss the appropriate steps for minimizing damages.

If the positive value is greater than the negative value, then the issue
is how to minimize the damage to military readiness, unit cohesion, and
whatever damage arises from the soldier’s not making use of his exper-
tise.

It is difficult to find an effective way to minimize the damage con-
sidering the risk of damage to operational readiness. There are no civilian
frameworks in which one can train in a way equivalent to the training in
a military framework. Even if someone wanted to establish an alternative
civilian framework, it is hard to see how it would be possible given the
organizational, professional, and budgetary requirements of establishing
and maintaining that alternative framework.

However, there may be contexts where certain types of training can
be done less intensively without harming operational readiness. In such
contexts, the ethical obligation to minimize damages requires consider-
ing the option of reducing the intensity of training in volunteer service
rather than ceasing to volunteer altogether.

It is easier to take steps to minimize damage in the context of the
danger to unit cohesion. Maintaining cohesion requires joint activity in
a context that clearly expresses the obligations and feelings of each
of the members in relation to all the rest. Military units can organize
educational activities to maintain cohesion, in a format of open con-
versations and joint activity and not necessarily in actual training. Peo-
ple in military uniform who have suspended or ceased to volunteer as
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reservists can still organize such activities, in collaboration with their
military units or independently.

Minimizing damages considering the fear of damage rooted in the
unique expertise of the person in uniform depends on the special cir-
cumstances of that expertise and there is no place for generalization
here other than pointing out the ethical obligation to try to minimize
the damages.

Minimizing damage is also ethically required in the reverse situation
when the negative value of refraining from volunteer service becomes
decisive. In such a case, minimizing harm will be directed towards the
dangers that arise from the background circumstances.

Naturally, the danger will be of providing significant services to a
non-democratic regime. At this point, minimizing damage will require
an increased effort to act against a non-democratic takeover of the
state. Protest movements against regime change provide citizens with
many options for actions to resist the attempt to change the character
of the state. It can be assumed that lowering the risk of regime change
also lowers the risk of “Hawara orders” and of people in military uni-
form being brought to trial before the International Criminal Court in
The Hague.

VII. Counterclaim: Refusal

Against our line of argument, various objections are sometimes raised. At
the end of this article, we will briefly discuss three of these claims.

The first claim is about the meaning of our discussion, that not only
does it not completely reject changing one’s status as a volunteer for re-
serve service, it admits the possibility that a person is entitled, ethically and
morally, to do so. This objection is that the meaning of this discussion is
that refusal to participate in military activity is thus rendered legitimate.
This is a misleading claim.

Refusal is an action taken by a person in military uniform on active ser-
vice, to carry out a legal order given to him. Refusing an order is an action
within the military. Ceasing to volunteer for reserve service is not done
within the military but is the act of a civilian. It is possible to take a posi-
tion like that in this article, on the one hand, and at the same time claim
that refusing legal orders is illicit. In the routine activity of the Air Force,
there is no place for refusing orders, but, as this article shows, ceasing or
suspending volunteer reserve service can be legitimate.
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VIII. Counterclaim: Politics

A common claim against protest activity involving suspending volunteer
reserve service is that such protest activity politicizes the army. If reservists
allow themselves to influence the army based on their political positions
by suspending their reserve service, it can be expected that under other
circumstances, when a government with completely different views is in
power, reservists with other political opinions will do the same. Linking
participation in the military and identification with the government’s pol-
icy makes it very difficult for vital and effective military activity to take
place.

Among the values of the IDF is the value of mamlakhtiyut which ob-
ligates all those serving in military uniform to act in a way that leaves the
army out of routine political activity in the Knesset, the media, or social
media. The army formulates and presents professional policy positions,
identifying with no party or political body. Linking participation in the mil-
itary to political identification does not comply with what is required ac-
cording to the value of mamlakhtiyut.

This argument is mistaken because the dispute at hand is not a routine
dispute between political opinions that we are familiar with from the Knes-
set, the media, and social media. Countless soldiers and officers have par-
ticipated in vital, complex, and often dangerous military operations while
not identifying with the political positions of the government when they
think as citizens about the political issues at hand. The present issue at hand
is not a political dispute, which people in military uniform are supposed to
ignore, but a danger to the character of the regime, which also includes a
change in the identity of the army, its values, and norms. Future disputes
on routine political issues will not justify protests of the kind occurring at
present, because they will not call into question a basic component of the
state’s identity, that of being a democracy. The current protest activity
does not open the door to creating persistent linkage between participa-
tion in military operations and identification with government policy (or
the policy suggested by the opposition) and thus does not undermine the
value of mamlakhtiyut.

IX. Counterclaim: Emigration

On one occasion, after presenting the arguments of the current article,
| was asked what | think about someone who is now contemplating
leaving the country, as a radical solution to the problem of regime
change. | answered that every person and family have the right to make
their own decisions, but leaving the country is for me not an option,
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first of all for the personal reason that the graves of my firstborn son
and forefathers are located here, and | would never consider abandon-
ing them. Moreover, | believe that it is appropriate to continue to fight
for the character of the state, especially given the real chance of suc-
ceeding in this struggle.
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Abstract

The article traces the evolution and key characteristics of the German Sonderweg — Germany’s
special path starting from the end of the 19" — the middle of the 20" century. The article
considers geopolitical, ideological, and historical reasons for its emergence, transformation,
and the specificity of its normative constitution, designed to morally justify the use of military
force as an indispensable lever for Germany to achieve its goal of creating a “German Europe.”
We develop a hypothesis of a possible remake at the beginning of the 21 century of a new
German Sonderweg, focused on creation of the “European Germany,” stemming from liberalism
and just war theory. It is demonstrated that Zeitenwende, announced in 2022, facilitated the
possible resort to arms and made militant solution of political dilemmas a reality again. The
discourse analysis of the German political speeches makes it possible to claim that the political
elites in Germany are preconcerted with normative justification of the possible war. The article
considers two major lines of transformation of the contemporary just war theory and their
possible implication in the German military and defense policy. One of these is the emergence
of human rights paradigm of the just war doctrine, another — the growing tendency of the
theory to stick to national cultural tradition instead of moral universalism. The combination
of the two tendencies may trigger an array of very special and unpredictable normative
developments of the military policy in Germany. The further movement alongside the idea of
jus ad bellum may provoke specific national perceptions of the justice of the war, which may
merge the idea of just war with traditional German realism if not militarism. This tendency may
lure Germany into a trap of, what we term, “human rights militarism.” To what extent the trap
is viable depends on the normative constitution of the key elements of Sonderweg.
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I. Introduction

n the first third of the 21 century the security environment at its

global and regional levels is undergoing significant changes. This

fact forces many political states to search for more viable nor-
mative alternatives to the existing approaches in the field of ensuring
national security by means of force. The question is about the change
of strategic behavior and its predispositions, strategic culture, and the
transformation of national military identity itself. This is especially the
case with some states of South Asia, Middle East, or South America,
as it was defined by B. Buzan and O. Waever. Perhaps it is even more
true about contemporary Russia, which provides the most radical ex-
ample of the general trend.? When it comes to the countries of the
“old world,” such transformations towards more militant foreign poli-
cy at the first glance are less visible. However, we may witness a certain
potential drift towards much more militant foreign policy. These trans-
formations may correspond to both external and internal policy, trig-
gering the political course, which may be generally termed as “justice
with the sword.”® Germany is of particular interest in this regard. The
turn to a more militant stance is also underway in this country and this
is an issue of significant importance already provoking a widespread
discussion in the press.*

Germany is not particularly notable for its cultural tradition of
pacifism, but the idea of possible radical transformation from non-mili-
tant approach to strong security measures has been rejected for a long
time. From 1945 to the early 1990s Germany pursued a foreign and
security policy characterized by restraint, anti-militarism, rejection of
unilateral military actions, and preference for multilateral peaceful
solutions. With the reemergence of the conditions of multipolarity,

' Barry Buzan and Ole Waever, Regions and Powers: The Structure of International Security
(Cambridge: Cambridge University Press, 2003).

2 The propaganda of the current “special military operation” in Ukraine, unlike the previous
Russian wars, widely refers to the principles of the just war theory, including the “protection
of rights of the Russian population of Ukraine.”

3 We refer to a seminal work by Ivan Ilyin, On Resistance to Evil by Force — Russian religious
philosopher of the early 20* century and a vigorous opponent of Tolstoy’s pacifism, whose
legacy was recently reclaimed by Vladimir Putin. See Paul Valliere, “lvan Ilyin: Philosopher of
Law, Force and Faith,” in Law and the Christian Tradition in Modern Russia, eds. Paul Valliere
and Randall A. Poole, 306-327 (London and New York: Routledge, 2022).

4 See Anna Sauerbrey, “Germany is Learning a Hard Lesson,” New York Times, July 05, 2023,
https://www.nytimes.com/2023/07/05/opinion/germany-africa-west.html.
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German foreign and security policy started to adopt much less re-
strained and soft character for which there are many factual confirma-
tions. For example, there was an unexpected decision promulgated by
the coalition of the SPD/ “Greens” to participate in the military conflict
in Kosovo in 1990s.> At the same time, Germany did not support the
occupation of Iraq by the United States in 2003, did not participate in
the intervention in Libya in 2011 and until the events of February 2022
took a rather evasive position towards Russia.® Three days after the
start of the Russian “special military operation” on Ukraine, German
Chancellor Olaf Scholz, in an address to Bundestag, announced a turn-
ing point — Zeitenwende — in state’s foreign policy and cardinal changes
in German strategic thinking as a fait accompli.” The idea of change has
acquired a complete if not a radical form. Its essence was expressed in
very specific measures: the creation of a one-time special defense bud-
get in the amount of 100 billion euros to finance large-scale and long-
term arms procurement projects; an increase in the national defense
budget to over 2% of GDP, which makes it the biggest defense budget
in Europe, and a complete modernization of the air force.®

The answer to the question of why it all became possible and how
it triggered the German Zeitenwende — to the extent to Germany’s re-
thinking of its national interests; the effect of the Ampelkoalition, ex-
pressed in its willingness to abandon the German tradition of keine ex-
perimente (no experimentation); the transformation of political elites,
the emergence of new generation of politicians, the crisis of the idea
of European nation-states as well as of the idea EU itself, etc. But what
is even more fundamental, it has much to do with the very normative
background of the military politics. In this article, we focus on one of
the related aspects — characterizing the essence of Germany’s depar-
ture from pacifism and transition to the just war rational. In a wide
range of academic and expert studies, Zeitenwende has already been
interpreted by Russian academics either as an outright transition to

5 Kerry Longhurst, Germany and the Use of Force (Manchester and New York: Manchester
University Press, 2004), 6.

¢ Jacub Eberle and Vladimir Handl, “Ontological Security, Civilian Power, and German Foreign
Policy toward Russia,” Foreign Policy Analysis 16, no. 1(2020): 41-58.

7 Olaf Scholz, “Resolutely Committed to Peace and Security,” The Federal Government, February
27, 2022, https://www.bundesregierung.de/breg-en/news/policy-statement-by-olaf-scholz-chan-
cellor-of-the-federal-republic-of-germany-and-member-of-the-german-bundestag-27-february-
2022-in-berlin-2008378.

8 See Philip Trunov, “The Line of the FRG in the Military Field: Drift from the Concept of
‘Strategic Restraint?” Social Sciences and Modernity 1(2023): 83-100.
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militarism or as “a departure from pacifism.”” In our opinion, it is more
accurate to pin down the German “paradigm change” as a transition to
just war theory.

However, which just war theory? There is a diversity of versions.
Unlike militarists, who glorify war as an intrinsic moral value, just war
theorists seem to be more aware of the indispensable dangers of war
and tend to seek moral constraints on the use of force.'® Nevertheless,
as it was emphasized in our previous publications, the just war theory
is driven by its unfolding logic, paving the way to full-fledged milita-
rism and should be conceptualized not as a middle ground on the con-
tinuum between the extremes of realism and pacifism, but rather as a
normative conception, hovering uneasily between pacifism and milita-
rism."" As a result, the normative leap from pacifism to militarism may
stem from gradual cultural developments towards the obsession with
implementation of global justice and further on towards just war fren-
zy. This should be considered when we characterize the most recent
normative transformations in Germany. It is true, the recent discourse
of the German political elites and the public opinion of the country
still stands firmly against militarism, objects to the reemergence of
militant adventurism and propagates vigilance to the danger of war.
Still, the formation of a new ideological landscape in Germany is also
clearly visible, namely, the general trend to outright normative justifi-
cation of the use of military force, which may trigger new militarism. In
March 2022, opening the discussion on the national security strategy
of the Federal Republic, Annalena Burbock stated: “When it comes to
the questions of war and peace, when it comes to the issues of good
and evil, not a single country, even Germany, can be neutral.”'? Very
similar statements of the Russian politicians triggered the 2022 war
in Ukraine. In our opinion, this notifies the drift in the direction of just
war doctrine if not outright militarism as a political marker of the an-
nounced Zeitenwende. This marker designates the new special way of

? See Alexander Davydov, “Rearmament of Germany? Militarization without Strategy,” Valdai
Discussion Club, May 4, 2022, https://valdaiclub.com/a/highlights/rearmament-of-germany-
militarisation-without-strat/.

' Nicholas Fotion,et al., “Introduction,” in Moral Constraints of War: Principles and Cases,
eds. Bruno Coppieters, Carl Ceulemans, and Nicholas Fotion, 1-24 (London: Lexington Books,
2020), 12-15.

" Boris Kashnikov, “What of Jus Post Bellum if Just War Theory Rests on a Category Mistake,”
in Jus Post Bellum, ed. Patrick Mileham, 146-169 (Leiden and Boston: Brill, Nijhoff, 2020), 151.

12 Karolin Schéfer, “Ukraine-Krieg: Baerbock kiindigt neue Sicherheitspolitik an ‘Kann nicht neutral
sein,” Frankfurter Rundschau, March 18, 2022, https://www.fr.de/politik/ukraine-krieg-annalena-
baerbock-sicherheitspolitik-nato-deutschland-russland-putin-news-zr-9 1420580.html.
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Germany in Europe — Sonderweg. The key research question of the arti-
cle is how the doctrine of just war as a constituent of the new German
Sonderweg is constructed and to where it may lead.

Il. Research methodology

The research brings together three basic methodologies: the philo-
sophical normative analysis; historical-comparative method, which al-
lows to understand the political-historical development of Germany
in a diachronic perspective; and the discourse analysis. Discourses may
be regarded as means by which the authorities create the logic of the
political events, problems and tasks of domestic and foreign policy. In
particular, the paper uses N. Fairclough’s model of discourse analysis,
the essence of which is to trace the “explanatory links” between the
use of language (discourse) and social reality (structure).” Focusing on
ideas and identities, discourse analysis goes through three stages: the
analysis of linguistic, discursive and social practices through descrip-
tion, interpretation and explanation. Description reveals the linguistic
features of the statements; interpretation is an analysis of the produc-
tion, distribution and consumption of statements.

Interpretation can be seen as a complex process with vari-
ous different aspects. Partly it is a matter of understanding
what words or sentences or text mean, understanding what
speakers or writers mean [...]. But it is also partly a matter
of judgement and evaluation [...].™

Explanation is an analysis of the sociocognitive effects of what the
participants in the discourse say. Linguistic (text) and social practice
(context) are connected through discursive practice.

Discourse analysis is applicable at three possible levels: individual
(microperspective), where the subject speaks for himself as an individ-
ual citizen; institutional (mesoperspective), when the subject speaks as
an official or unofficial representative of a political unit, for example,
a party (Chancellor, Minister of Foreign Affairs, Minister of Defense,
etc.); social (macroperspective), where the subject speaks as a citizen
of the country, identifying himself with the German society at large.
At the same time, it is assumed, that what individual subjects think and

'3 Norman Fairclough, Discourse and Social Change (Cambridge: Polity Press, 1992), 72; 80; 95.

* Norman Fairclough, Analyzing Discourse: Textual Analysis for Social Research (London:
Routledge, 2003), 11.

[ 261]



BORIS KASHNIKOV & MARINA GLASER JUST WARS THEORY AS A KEY ELEMENT OF GERMANY’S NEW SONDERWEG

say positively or negatively, correlates with the “statements” of polit-
ical institutions to which they belong or with which they fully/partially
identify themselves. It also correlates with a broader social context.
In our case, it is socio-political processes related to Zeitenwende, a
rethinking by the Germans of their attitude to war, military and defense
policy. Through language and concrete linguistic realizations, mani-
fested at the micro, meso and macrolevels, discourse analysis reveals
the political and ideological phenomena of German defense and secu-
rity policy. When it comes to normative analysis of the current trans-
formation, we will have to look on the latest development of the just
war theory and put it in conjunction with both the current discourse
and political-historical development.

[[l. The concept of just war

The just war theory, a special area of normative and applied ethics, is
well developed and represented in scientific literature. However, it is
rather diverse. The limited space of this article does not allow to ex-
pand on all trends and paradigms of the theory. But it is necessary to
pay attention to at least the two most recent developments, which are
not only the most telling, but which may also provide the most cardi-
nal driving force for the major normative transformations of German
military policy. First, there is an important general major shift of par-
adigms taking place in the just war theory. The traditional paradigm,
represented by M. Walzer," the so-called sovereignty paradigm is rap-
idly substituted by what is called human rights paradigm, represented
by J. McMahan and others.™ The former insists on national self-defense
as the only conceivable criterion of the justice of the war. The latter
insists on the protection of human rights all over the world as the true
justice of the war. Accordingly, whilst the second paradigm triggers
humanitarian intervention, the first more or less corresponds to the
UN Charter, which does not presuppose any other justification for war
except national self-defense and which may be already regarded as a
relic of the past. Correspondingly, there is a threat of the returning
militarism in the sheep’s skin of humanitarianism. This transformation
obviously has its cost, as Claude puts it:

's Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical lllustration (New
York: Basic Books, 1977).

16 Jeff McMahan, Killing in War (Oxford: Clarendon Press, 2009); Brian Orend, The Morality
of War (New York: Broadview Press, 2006); Steven Lee, Ethics and War: An Introduction
(Cambridge: Cambridge University Press, 2012).
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The world no longer seriously purports to accept the view
that peace is unconditionally a higher value than justice.
We have returned to the medieval view that it is permissible
and perhaps desirable and, conceivably, even mandatory —
to fight to promote justice, broadly conceived. Evil ought
to be overturned, and the good ought to be achieved by
force if necessary."

Despite the fact that the multidimensional conceptions of the just war
of the “traditionalists-Walzerians” and the “revisionists-McMahanians”
are extremely different in terms of moral criteria that they provide to
identify the core of a just war, they all share a common approach: a
just war is necessitated by a moral fundamentalism of sorts. The idea
of morality — immaculate, incorrigible and unchangeable in peacetime
and in wartime is behind it. However, it has been argued, although the
formal principles of the just war theory may be the same, moral val-
ues behind them may differ significantly through cultures and times.
Even if the same principles are applied, they are applying by the bearers
of different foundational values and thus the question tends to arise:
which culture should provide universal moral standards, to normatively
unlock the formal principles of the just war theory? There are allega-
tions that the values promoted by the just war theory are far from
being universal, but are still western liberal values of the contemporary
European nations in disguise. This may trigger not only the metaethical
dispute on universality of values, but what is even worse, can create
a new ground for hostilities — the battle of narratives. Therefore, in
recent years, a number of researchers abandoned doubtful moral fun-
damentalism as the foundation for the just war theory and switched to
“non-fundamentalist” approach.™

Its supporters argue that moral fundamentalism in matters of war
and peace has no sufficient foundation, and when practically applied,
proves to be useless if not harmful and dragging into absolute war.
In contrast to fundamentalism, these researchers state that the inter-
national law of military conflicts can become a normative force in
its own right and can acquire normative power, only if it is based on

7 Inis L. Claude, Jr, “Just War: Doctrines and Institutions,” Political Science Quarterly 95, no.
1(1980): 94.

'8 Allen Buchanan, Beyond Humanity (Oxford: Oxford University Press, 201 1); Seumas Mill-
er, Just War Theory and Counterterrorism (New York and London: Routledge, 2013); Daniel
Statman, War by Agreement: A Contractarian Ethics of War (Oxford: Oxford University Press,
2019); Uwe Steinhoff, Self-Defense, Necessity and Punishment: A Philosophical Analysis (New
York and London: Routledge, 2020).
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shared legal, religious and cultural foundations, and not on doubtful
universalism. We should not necessarily understand this approach as
an exercise in cultural relativism. Rather we should refer to it as a case
of overlapping consensus — the normative methodology widely imple-
mented by John Rawls and displayed in contemporary international
law.™ The writings of scholars, belonging to this trend also contain an
explanation of why the moral rules applied in peacetime cannot be used
in wartime or during an armed conflict, as well as serve as a basis for
engaging into a conflict. The “non-fundamentalist” approach to just
war shows that modern war cannot stem from abstract justice or from
presenting one’s own moral prejudice as the summit of law and morali-
ty. This promising approach also comes with its price. The drawback of
this approach is the possibility of falling into resentful traditionalism.

These two trends within just war theory are of particular impor-
tance, when it comes to understanding the possible lines of develop-
ment of the German normative conception of military policy. In the
long run, due to the very logic of what we termed as human rights para-
digm, this policy may adopt a more traditional “crusade like” direction,
remindful of the traditional medieval just war paradigm of Augustine
and Aquinas. If the second tendency gains ground, it may merge for
good or ill with the German cultural tradition instead of universalistic
ethics. What is called particular German Sonderweg may be stemming
in the way of paradox from recent developments within just war theory
and these particular tendencies. Just war approach has its dangers as
well as normative advantages, when it comes to peace and security.
Global human rights are worth fighting for, but not at the expense
of plunging into the hell of war. Universal ethics is to be respected,
but perhaps the domestic traditions and cultural background should
be taken into account. Again, which exactly the tradition and cultur-
al background? Which interpretation of the just war theory will gain
ground in German policy is hard to predict. Germany as well as many
other countries is on the crossroad.

IV. The essence and evolution of Sonderweg

In the mid-1950s Ludwig Dechio, exploring the place of Germany in
world politics of the 20" century defined it as “Halbhegemonie” —
“semi-hegemony” as the legacy of the former empire.?° Hans Kundnan,

19 John Rawls, Political Liberalism (New York: Columbia University Press, 1993).

20 Ludwig Dehio, Germany and World Politics in the Twentieth Century (New York: Norton,
1959), 15.
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draws attention to the “German question” as the problem of Germa-
ny’s overcoming its “semi-hegemonic status”: in the period from 1871
to 1945.

It was not powerful enough to impose its will on the con-
tinent; but it was powerful enough to be perceived as a
threat by other powers. Its size and location in the very
center of Europe — the so-called Mittellage — made it in-
herently destabilizing. This, in essence, was what became
known as the “German question.”?'

Relying on military force and nationalism, Germany tried to resolve
this issue by establishing its full hegemony in Europe during the two
world wars. The key goal of these endeavors was to create a “German
Europe.” Kudnani believes that during the two World Wars, “German
foreign policy was informed by a complex interaction between struc-
tural factors of ‘semi-hegemony’ and what might be called ideological
factors of ‘nationalism.””?? Currently, German nationalism was reveal-
ing three features: authoritarianism of the political regime; sociologi-
cal legitimacy of the social imperialism, created by the Germans during
the Third Reich; and the phenomenon of Sonderweg, the ideology of
the “special way,” forged by German intellectuals to pin down the dif-
ferences between German political culture and political culture of the
rest of the West. All in all, it was indicating the German opposition to
the Anglo-American liberal-democratic values. The origins of the thesis
of a special historical and political development of Germany (Sonder-
wegsthese) can be found as early as the end of the 18" and beginning
of the 19* centuries, for instance, in the discussion on the dissimilarity
of German classical philosophy and the philosophy of the French Rev-
olution.? By the end of the 19* — the beginning of the 20" century it
seemed evident that authoritarianism, the blocking of parliamentarism,
reforms from above as a substitute for the revolution, the adherence to
the bureaucratic tradition, the rise of welfare state and the longevity of
paternalism gave weighty arguments to the claim of gross dissimilarity
of the two.?* Bismarck’s historic mission of creating the new German

21 Hans Kundnani, The Paradox of German Power (London: Hurst Company, 2014), 8.
22 |bid., 20.

2 Alexei Kruglov, “Kant as a German Theorist of the French Revolution: The Emergence of
Dogma in Marxist-Leninist Philosophy,” Kant’s Collection 40, no. 3 (2021): 63-92.

2 Jtirgen Kocka, “German History before Hitler: The Debate about the German Sonderweg,”
Journal of Contemporary History 23, no. 1(1988): 13.
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Empire “seemed to be to forge a new synthesis of culture and force,
authority and freedom, tradition and modernity, to which the future
belongs.”?* Ultimately, Bismarck’s mission became the mission of Ger-
many itself in its European policy, its Sonderweg, the mission of creat-
ing a “German Europe.” World War |, the defeat of Germany and the
revolution of 1918-1919 changed the political situation, but the core
of the Sonderweg, its traditional, undemocratic, pre-modern mental
orientations, retained great power over the minds of ordinary burghers,
political, military and business elites, exerting huge influence on do-
mestic and foreign policy, which became one of the important reasons
for the collapse of Weimar with its ideals of democracy and liberalism.
Germany viewed military force as a decisive tool for the policy of en-
suring national security, economic development and welfare state.

V. Overcoming the Sonderweg

After 1945 West Germany faced the task of overcoming Sonderweg
and sticking to the Western Normalweg. Similar processes took place
in another part of Germany — the GDR, during the regime of V. Ul-
bricht, later E. Honecker. The main difference was that in western Ger-
many, the “Allied Control Council,” taking into account the lessons of
the fall of Weimar, emphasized the values of democracy and liberalism
in German society, and thus creating a platform for the cohesion of
liberal political elites. It was a process of renouncing of the integral
part of national and political identity as a prerequisite for entering the
Western world. In the GDR, a similar process of change was carried out
under the control of USSR on the basis of emphasizing the political
identity of Germans as fighters for socialism. Socialism itself should be
regarded as the alternative to liberal version of modernity. The com-
mon feature for both FRG and the GDR ideological arrangements was
the condemnation of militarism. Simultaneously the “Bonn Republic”
heading to the West was not just to implement the bygone Weimar lib-
eralism, but to surpass it in such an innovative manner, so that it would
never repeat its plight. In such a way the new social practices of the
new elite groups were forged and new norms and values were coined.
The Constitution of the FRG had a trademark of a liberal legitimate
social state, with some minor and reasonable exemptions. It did not,
for example, provide the collective right of national referendum, which

% Andreas Wirsching, “Bismarck und das Problem eines deutschen ‘Sonderwegs,””Bundeszentrale
fiir politische Bildung, March 20, 2015, https://www.bpb.de/shop/zeitschriften/apuz/202981/
bismarck-und-das-problem-eines-deutschen-sonderwegs/.
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significantly reduced the perspectives of popular democracy, thus forc-
ing the public to rely on the decision making of elected political elites
or to rely on collecting signatures and applying to the good will of the
elites, promoting popular political initiatives. The course of the uni-
fied Germany seemed to be a success: the Germans officially overcame
their midterm Sonderweg in 1990 by reunification and restoration of
the German national state and finally “arrived in the West,” whatever
it could mean. In addition to the unification of Germany, there was an
elite change, which would be more appropriate to call not so much a
change, but a circulation-like transfer.?® The new Berlin Republic set
new goals and established new values for political elites. “The nor-
mative integration of elites is in many ways more important for the
formation of political views than East German socialization.”?’

VI. Formation of a new Sonderweg

Seemingly, soon after the war, the FRG has managed to create a win-
dow-dressing for democracy, which happened to be attractive to the
GDR:

In the minds of German politicians, experts and media mo-
guls formed after the unification of Germany, there is con-
fidence that the model of the internal political functioning
of Germany is an example of a modern democratic state.?®

Western liberal-democratic values have become part and parcel of the
political climate of Germany, turning it into a beacon of liberal ideas and
practices. To no small extent the success of democratic transition and
unification was ensured by the effectiveness of German economic and
social policy. The national context, “Rhenish capitalism,” differs from
classical Anglo-American principle of coordinating corporate goals, di-
rectly influenced the conducting of business, which still works perfectly
well as an “established habit.”?’ American and British companies are more

% Ursula Hoffmann-Lange, “Elites in Germany: Historical Changes and New Challenges,”
Power and Elites 4 (2017): 43.

7 | ars Vogel, “(Ostdeutsche) Politische Eliten zwischen Integration und Représentation,” in
Ostdeutsche Eliten: Trume, Wirklichkeiten und Perspektiven (Berlin: Deutsche Gesellschaft e.V.,
2004), 52.

% Andrey Bagay, “Russian-German Relations ‘after the Crimea’: From the ‘Partnership for
Modernization’ to the Degradation of Dialogue Formats,” Bulletin of St. Petersburg University.
International Relationships 3 (2019): 363.

22 Max Weber, Wirtschaft und Gesellschaft: Grundriss der verstehenden Soziologie (Frankfurt am
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focused on common business performance criteria and the financial mar-
ket. The referents of the strategies of German companies are the pro-
duction, quality and promotion of their products. These strategies are
also supported by the German corporate finance model: a home banking
system, less dependence on financial and capital markets. The political
elites of Germany constantly present “Modell Deutschland” as the most
valid model, to be imitated by other European partners.*

With the surge of moralistic terrorism at high tide of migration crisis in
2015, Germany threw all its forces into creating a new trend in the public
consciousness not only of its country, but also of the EU, factually black-
mailing the public by appealing to the imperative of the necessity to comply
with the highest standards of human security at the expense of rights and
freedoms. This provoked the crisis of solidarity, exacerbated disagreements
between opponents and supporters of multicultural Europe, but Germany
lobbied the conclusion of a migration agreement between European Union
and Turkey.?" As to climate and energy policy, Germany has embarked on the
path of European leadership, proclaiming back in 1970s Energiewende. Its key
component was the elimination by 2000 of nuclear power plants, provided
by the famous “Atomic Consensus” reached by the federal government and
the energy concems of Germany.3 The decarbonization of the economy and
the promotion of the “green” agenda is enshrined in the “Law on Renewable
Energy Sources” ("Emeuerbare-Energien-Gesetz” — EEG) of 2000, continued
in its updates, as well as programs for abandoning gas and coal.** Having
signed an agreement with the United States on partnership in the field of cli-
mate and energy, Germany positioned itself not only as a European, but also
as a world leader, leading the movement of the world economy towards
carbon neutrality.* In the government of O. Scholz according to the Focus

Main: Zweitausendeins, 2005), 17.

30 Sergio Pistone, “The Paradox of German Power,” The Federalist, 2015, https://www.thefed-
eralist.eu/site/index.php/en/notes/2 192-the-paradox-of-german-power.

31 “EU-Turkey-Statement,” European Council, March 18, 2016, https://www.consilium.europa.
eu/de/press/press-releases /2016/03/18-eu-turkey-statement/.

32 “Vereinbarung zwischen der Bundesregierung und den Energieversorgungsunternehmen
vom 14 Juni 2000,” Das Bundesministerium fiir Umwelt, Naturschutz, nukleare Sicherheit und
Verbraucherschutz (BMUV), June 14, 2000, https://www.bmuv.de/download/vereinbarung-
zwischen-der-bundesregierung-und-den-energieversorgungsunternehmen-vom- 14-juni-2000.

33 “Das Erneuerbare-Energien-Gesetz,” Das Bundesministerium fiir Wirtschaft und Klimaschutz, ht-
tps://www.erneuerbare-energien.de/EE/Redaktion/DE/Dossier/eeg.html?docld=5800e547-77 8e-
4aaf-afcO-bfé6d34b3f39c.

34 “Fact Sheet: U.S.-Germany Climate and Energy Partnership,” The White House, July 15, 2021,
https://www.whitehouse.gov/briefing-room/statements-releases/202 1/07/15/fact-sheet-u-s-ger-
many-climate-and-energy-partnership/.
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newspaper, “the power over climate policy, up to heating systems, is in the
hands of eco-missionaries.”*> Another important point is the phenomenon
of the homogeneity of the German political and business elites, which was
revealed by M. Hartmann. The composition of political elite tends to reflect
the composition of economic elite and the attitude of the members of both
elites towards the issues of social justice, taxes and allocation of resources
understandably becomes more and more homogeneous. Still, there are not
so many exceedingly rich people in the political elite of Germany than, say,
in the United States.>® This phenomenon allows the ruling circles in Germa-
ny, even better than in the US, to gradually ideologize society, turning it into
a moralized instrument of their policy.

We are about to face a new incarnation of German messianism, the
hasty formation of a new Sonderweg, less integrated with coercion, more
with Kantian categorical imperative, but capable of both. As a decisive
tool for security policy, economic development and the construction
of a welfare state, the FRG does not as much stick to military force as
to moralizing about the usage of force. The new modern, democratic,
liberal, moralistic orientation of the elites and society, which replaced
the pre-modern and authoritarian moralism goes out of its way to form
a new disciplinary power. Thanks to its economic success, Germany has
regained the status of a new European “semi-hegemon,” which is accom-
panied by “renewed sense of a ‘German mission’ — which restarts ques-
tioning about Germany’s relationship with the West.”*’ In his speeches
during his recent visits to European capitals, O. Scholz constantly em-
phasized the special role of Germany in the events taking place in Europe:
in the speech at the Charles University of Prague, he emphasized that
Germany’s historic decisions brought the EU closer to realizing

[..] of its place in the history and geography of this conti-
nent and it acts strongly and cohesively around the world.
Germany, as a country at the heart of the continent, will
do everything in its power to bring together East and West,
North and South in Europe [...]*®

35 Ulrich Reitz, “Mit Oko-Missionaren hebeln die Griinen das Macht-Gleichgewicht einfach aus,”
Focus online, April 25, 2023, https://www.focus.de/politik/analyse-von-ulrich-reitz-mit-oeko-
missionaren-hebeln-die-gruenen-das-macht-gleichgewicht-einfach-aus_id_191994253.html.

3¢ Michael Hartmann, “Die deutsche Elite wird immer homogener,” interview by Leonie Schlick,
Capital, April 14, 2019, https://www.capital.de/wirtschaft-politik/die-deutsche-elite-wird-im-
mer-homogener.

37 Kundnani, 6.

38 Olaf Scholz, “Speech by Federal Chancellor Olaf Scholz at the Charles University in
Prague,” The Federal Government, August 29, 2022, https://www.bundesregierung.de/breg-en/
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which requires changing the principle of foreign policy and defense
decision-making in the EU. In an interview to the Spanish newspaper
El Pais he said that Germany takes its responsibility for Europe “very
seriously.”®? In this Sonderweg, Germany, is gradually overcoming the
limitations of its post-war strategic culture and is grasping the idea
of no alternative to the return of moralistic violence to the political
sphere. From the language of pacifism and non-usage of military force,
it has moved to the language of just war, the specificity of which still
needs to be determined.

VII. The just war discourse in Germany and moral fundamentalism

We have formed a paradigmatic corpus of samples of the German just
war discourse from official statements, speeches, interviews of Chancel-
lor O. Scholz, A. Baerbok, B. Pistorius, M.-A. Strack-Zimmermann, M.
Roth and a number of other German politicians, from the materials of
websites and other mass media, audio-visual sources, including meetings
of the Bundestag in the period from February 27, 2022 to May 2023.
They are arranged not in chronological order, but in the order of achiev-
ing analytical goals. Speeches and texts are presented in German and
English, they are intended for domestic and international audiences. We
may now follow its three stages: description, interpretation and repro-
duction, within three levels of each.

a. Description (linguistic practice): at the individual level, politicians de-
scribe the need for change with the words “disaster,” “terrible war,” “ag-
gressive war,” “the price of blood,” “imperialist dream,” “a gun held to
the temple.” At the institutional level, politicians claim that there is a
connection between war and justice, they use strong contrasting pairs —
“peace” and “war,” negotiations on a “just peace” in Ukraine; principles
of a “just peace,” military economics (Kriegswirtschaft). At the social
level: “We, Germans, are now the strongest supporters of Ukraine in con-
tinental Europe and we will remain so.” “We, Germans, support Ukraine

and its citizens in their struggle for freedom, unity and justice.”

b. Interpretation (discursive practice) reveals a typically German political

news/scholz-speech-prague-charles-university-2080752.

37 Elena G. Sevillano, “Olaf Scholz: ‘Hay que recortar los beneficios excesivos y usar el dinero
para bajar el precio de la energia,” El Pais, October 5, 2020. https://elpais.com/internacio-
nal/2022-10-05/olaf-scholz-hay-que-recortar-los-beneficios-excesivos-y-usar-el-dinero-para-
bajar-el-precio-de-la-energia.html.
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vocabulary related to the issues of war, armed conflicts, security, the
duty of the state to stick to universal morality in situations of disas-
ter and misfortune, and in relation to Russia, known as Putinversteher
— understanding Putin, Russlandversteher — understanding Russia. At the
individual level, politicians refer to “good,” “evil,” “shock.” At the insti-
tutional level they connect their speeches with the principles of interna-
tional law, the values of the European Union — “values are necessary for
the continued existence of the EU,” Wertepartner — “a partner in values,”
“real politics in the 21 century does not mean putting values aside;”
they do not approve of the use of violence and are in favor of peace; “to
annex a piece of a neighboring state by force is unacceptable.” But Ger-
many stands for “justice” without compromise in a “cruel war” in which
“Germany cannot be neutral.” It is against “imposed peace and is for a
‘just agreement.”” Germany must stay “in agreement and in close coop-
eration with the allies” and carry out “supplies of weapons,” it “breaks
the dogma about the non-delivery of weapons to war zones.” “We will
not sit idly and watch how women, men and children are killed,” “If you
don’t help people who are fighting for their lives [...] you are at least
as much guilty, maybe even more.” At the same time, many politicians
position themselves as pragmatists — “ideology has given way to prag-
matism. We must take this as a basis.” They see in what is happening
(Russia has always been an “unreliable partner and an aggressor”), not
only a pattern, but also a political advantage in what they themselves
perceive as a disaster: “Germany will take on special responsibility in
terms of building up artillery and air defense potential of Ukraine.” At
social level: “Germany is the backbone of the Western world;” “we have
regained our strength;” “we accept the challenge;” Germany has under-
gone fundamental changes in its attitude to military issues, the war on
Ukraine “breathed new life into the solidarity” of Europe.

Some signs of the formation in Germany of a new “language of the
historical turn” (Wendesprache), which took place in the 1990s in the
period of reunification are noteworthy. Among these signs is the emer-
gence of Schlagwort (slogan words), sharp political formulas that are
strategic in nature, which in a concise form reflect one’s point of view.*
Stalisha Kataeva shows that according to the semantic classification of
F. Hermanns, “words-slogans” are divided into positive “words-banners”
and negative “words-stigmas,” they pursue the achievement of promot-

40 Stalisa Kataeva, “German Political Language: Main Directions and Trends of Development
(Based on Political Vocabulary)” (PhD diss., Moscow State Pedagogical University, 2009);
Fritz Hermanns, Schliissel, Schlag- und Fahnenwdrter (Heidelberg and Mannheim: University of
Mannheim, 1994).
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ed goals and can, among other tasks, conceptually express the “spirit of
the time.” It can be assumed that such words as “Wertepartner,” “Zeiten-
wende,” “Putinversteher,” “Russlandversteher” are “slogan words.”

c. Explanation (reproduction practice) of reproduction in social effects,
of what politicians state. At the individual level, they position them-
selves as peaceful, tolerant people, they tend “to trust the government,”
try to avoid conflicts in world politics. At the institutional level, they
present their initiatives and their political institutions as peaceful, but
capable of defending themselves. War in general is illegitimate, but a
just war makes an exception: “We help those who have been attacked,
we supply them with weapons, ensuring the security of at least the EU.”
Europe owes its prosperity to trade, not war, but: “European rules can be
changed — in a very short time, if necessary, by means of a new European
peacekeeping mission.” The border between good and evil runs between
the EU, which is “open to all European peoples who share our values,”
where “more than 500 million free citizens enjoy equal rights.” It makes
it different to authoritarian regimes with “totalitarian arrangements,” of
which Russia is the current incarnation. Germany is not fighting against
Russians, but against political regimes such as “Putin’s,” for “correct
European standpoints.” Germany, like Europe, “demonstrated its great
heart and great solidarity” to the victim of aggression. At social level,
politicians reproduce the official image of Germany as a peace-loving
country, remembering its past and responsible for the security of the EU.
“This turning point should force European politics to build bridges, not
dig trenches,” however, “abstract reasoning will not help us. Germany
must keep up with the times.” Germany will assume defense responsibil-
ity when we lead the rapid countermeasures in 2025, “we, in Germany,
will invest heavily in our air defense.” The picture drawn by politicians is
that the support for military actions and participation in them is not a
specific German response to the challenges of the time, but is caused by
an emergency situation from which Germany cannot stay away and a fair
resolution of which is only possible by military means.

Discourses at the micro and meso levels are complemented by dis-
courses at the macro level and are directly correlated with social prac-
tice, where words are followed by deeds. In our case, this is manifested
in a series of events with interviewed politicians meetings citizens, for
example at the so called, Biirgerdialog (“Civil Dialogue” by O. Scholz,
etc.). Actions may also reach institutional and social level, for exam-
ple, decisions on concluding contracts with Rheinmetall, concern with
resuming production of the additional amounts of ammunition, general
reform of Bundeswehr, etc. We believe that the just war thinking of the
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ruling political elite of Germany develops in the framework of the hu-
man rights paradigm of the just war theory, mentioned above. Germany
insists on the protection of human rights around the world as the true
justice of the war. It is interesting to admit that from Sonderweg tra-
ditional perspective it is not just war, but realism (realpolitik) (merging
with militarism), which is more embedded in the intellectual tradition
of Germany. Just to note the line of succession from Clausewitz to Ni-
etzsche, from Nietzsche to Weber and Sombart and from Sombart to
paradigmatic realism of Hans Morgenthau (although Morgenthau is an
American scientist, he was born in Germany and was influenced by the
German intellectual tradition). On the contrary, the just war theory has
no noticeable roots in the German intellectual tradition and is mainly
Anglo-American ethical theory. This circumstance may play a vital role,
reconsidering the essence and possible evolution of Sonderweg. Given
the general trend of the development of the just war theory from uni-
versalism to cultural relativism and bordering at times with the idea of
liberal crusade, as noted above, it can be assumed that Sonderweg in its
specific German context can constitute itself as a kind of special concept
of the just war theory, which will be much closer to traditional German
realism than to the universalistic Anglo-American just war theory. Wide-
ly applying the language of just war in constructing social reality and
not sufficiently considering the waning postwar maxim, that there can
be no military solution to the contemporary political problems, can lead
to dangerous consequences. Safransky rightfully holds, that Germany on
its path to adolescence needs to move from the “ethics of convictions”
to the “ethics of responsibility.”*’

VIII. Conclusion

The announcement of Zeitenwende as a German response to the chal-
lenge of the time, in our opinion, was triggered by structural factors
determining Germany’s foreign policy — the return to the status of a Eu-
ropean “semi-hegemon.” The political and ideological factors accom-
panying this status — a stable plebiscite democracy, a developed parlia-
mentary culture, supplemented by the mentality of occupied power, pro-
pelled a new version of Germany’s “special way.” We have to consider
G. Rohrmoser’s idea that “the national interest of Germany consists [...]

41Riidiger Safranski, “The Germans Have not Matured yet,” interview by Martin Helg, NZZ mag-
azin, November 8, 2015, https://magazin.nzz.ch/gesellschaft/ruediger-safranski-deutschen-
sind-in-pubertaet-ld. 15 18207?reduced=true.
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in self-affirmation.”#? In fact, this is a resentiment, a reaction to endless
moralism of Western countries towards the Germans. Today, Germany’s
ruling elite seems to be sincerely pursuing its value-based hope that a
German role model can really encourage other countries to “overcome
the era of Zeitenwende.”** The ideology of German special way is to
project moral fundamentalism into world politics, in a way that excludes
neutrality towards everything that confronts conservative-traditionalist
thinking. This can be understood as an attempt to once again create a
“German Europe,” but in such a way as to identify the national interests
with the supranational interests of the EU, avoiding any conflict with the
Union and considering the prospects of becoming the recognized leader
of the “European Germany.” To achieve this goal, in addition to what
Germany already has, it is also necessary to change its military policy
and strategic culture, while mooring it to the principles of Western de-
mocracy and even surpassing them in a number of parameters. The instru-
ment of such a change for Germany is the implementation of the idea of
building up its military power, targeted at forceful, but morally justified
solution of military conflicts — a just war of sorts. It is important that the
just war theory is becoming a major foundation for the modern norma-
tive concept of security, not only in Germany, but all over Europe. In this
role, the concept of just war has already substituted political realism,
which previously reigned supreme as a normative conception of warfare.
The remaining problem, left to be settled, is to what extent Germany will
not be lured into the traps related to two major tendencies of the just
war theory, mentioned above, in its current development. Namely, will
it be able to stick to global protection of human rights without falling
into human rights militarism and will it be able to follow its own cultural
tradition of normative conceptualization of warfare without falling into
traditional realism and militarism? These are the two major challenges
for the future developments in terms of new Sonderweg.
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Abstract

Emotions are a much-neglected aspect of contemporary peace ethics, which is surprising if
only because the concept of positive peace encompasses a certain emotional commitment.
Moreover, some emotions explicitly promote separation, conflict, and even violence. Anger
is an ambivalent emotion that, on the one hand, evokes conflict but, on the other hand,
expresses a sense of justice. Anger can be soothed by forgiveness, and forgiveness can lead
to reconciliation. However, in individual ethics, the conceptual and factual connections are
easier to explain than in political contexts, where collectives must be considered as actors.
Martha Nussbaum recently subjected both anger and forgiveness to a well-founded critique.
In contrast to this, however, a qualified defense will be made in the following.
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n the German-speaking world it is frowned upon to speak of an “eth-
ics of war,” even when ethical considerations are made about military
operations or even wars. The politically correct term is “peace ethics”
because one wants to free oneself from any suspicion of legitimising wars.
In the peace ethics scene — and peace ethics is first and foremost a field
to be dealt with in terms of the sociology of science — the expression
“just war” is also unacceptable. There is talk of a “paradigm shift” (fol-
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lowing Thomas S. Kuhn') away from the “just war theory” towards the
“just peace theory.”? For the most part, these renamings are euphemisms.
For “peace ethics” continues to reflect on violence and war — especially
violence determined sociologically as “macro-violence” — and “just peace
theory” also has criteriologies for the use of military force.> What has
changed, it is often said, is the perspective: instead of thinking in terms of
the legitimacy of war, the starting point is now peace and its conditions.
This peace, it is claimed, must be a “just” one — since peace and justice
belong together* — but surprisingly, more precise references to the theory
of justice used in the development of this concept are missing.> The con-
cept of “just peace” also emphasises the prevention of violence and active
peace-building, which may indeed go beyond what the thinkers in the just
war tradition had in mind.® But that they were not interested in peace and
let alone a “just peace” does them a great injustice. (The criterion of “last
resort” shows clearly that even in the so-called “just-war-tradition” peace
had preference wherever possible.) Despite the diversity of approaches to
just war, it is always a question of overcoming war and transforming it
into peace.” The difference between the concepts of “just peace” and “just
war” lies in something else: Just war theories assume the general (prima
facie) moral impermissibility of wars. In them, ethics is thought of from
the side of duties, and in principle there is a duty to refrain from acts of
war.® Under certain conditions, however, there can be an exception to the
general prohibition. The criteria of just war formulate these conditions;
and for sure they can be abused for inappropriately justifying violence.

! Thomas S. Kuhn, The Structure of Scientific Revolutions, 50™ anniversary edition (Chicago, IL:
University of Chicago Press, 2012).

2 Cf. Eberhard Schockenhoff, Kein Ende der Gewalt? Friedensethik fiir eine globalisierte Welt
(Freiburg: Verlag Herder, 2018), 578.

3 Cf. Eine Denkschrift des Rates der Evangelischen Kirche in Deutschland [Council of the Evan-
gelical Church in Germanyl, Aus Gottes Frieden leben — fiir gerechten Frieden sorgen (Gutersloh:
Giitersloher Verlagshaus, 2007), no. 102, 68f.

4 According to Psalm 85.11.

> A good example of this is Ines-Jacqueline Werkner, Gerechter Frieden. Das fortwdhrende Di-
lemma militdrischer Gewalt (Bielefeld: transcript, 2018).

¢ Cf. Ulrich Frey, “Von der ‘Komplementaritét’ zum ‘gerechten Frieden.” Zur Entwicklung kirch-
licher Friedensethik,” Wissenschaft & Frieden 24, no. 4 (2006), https://wissenschaft-und-frie-
den.de/artikel/von-der-komplementaritaet-zum-gerechten-frieden/.

7 Which becomes particularly clear with Hugo Grotius, who stands on the borderline between
duty-based and rights-based approach. Cf. Stephen C. Neff, ed., Hugo Grotius on War and
Peace (Cambridge: Cambridge University Press, 2012).

8 So, it comes as no surprise that in the Latin world at first Cicero deals with the issue of just
war (bellum iustum) in his De officiis (On duties).
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War can be waged, if these conditions are met, but it does not have to be.’
The renunciation of violence remains possible without being required, as in
certain forms of pacifism. The “paradigm of just peace,” on the other hand,
is based on rights — especially (basic) human rights. In this concept, rights
(even if the concrete form they take often remains unclear) are seen to
be the core of justice, which in turn is seen as a basic condition for peace.
Subjective rights can be either liberty rights or claim rights. In both cases,
however, conflicts between rights are possible. If peace means that no vio-
lence is used, then this peace must obviously consist of non-violent “con-
flict management,” which, however, never comes to an end.™ In this sense,
there is probably also talk of “just peace” being a “target perspective.”'" If
a certain coming to rest is implied in the concept of peace (as is the case,
for example, with the traditional concepts of peace in Thomas Aquinas' or
Augustine ™), “just peace” can never be fully achieved. Subjective rights are
a driver of conflict as they protect human agency. Duties reduce conflict
because they demand human restraint — even where they oblige action.
Rights, on the other hand, conjure up conflicts, and so it is quite popular
in German-language-peace-ethics to emphasise that conflicts are, after all,
something good and “productive” or “constructive.”™

Concepts of just war and concepts of just peace thus attempt to provide
normative answers to the question of violence and war. However, what
falls short in both “paradigms” (if we want to speak of them) is a look
at the side of the emotions involved. This is surprising because both ap-
proaches lack a weighty moment here. Let us start with the concepts of
just war. With them, the prohibition of violent action is the basic position,
from which there are only certain exceptions that, however, rest on the
prohibition. Where the exception does not exist, the prohibition applies.
Now this may well come at great cost to an actor. Consider, for exam-
ple, that a war of self-defence (ius ad/contra bellum) would leave a dispro-

? This does not apply to all authors of the so-called “School of Salamanca.”

10 Therefore, Ines-Jacqueline Werkner speaks of “peace ethics” as a “process ethics” (“Prozess-
ethik”). Ines-Jacqueline Werkner, “Einfiihrung in das Handbuch,” in Handbuch Friedensethik, ed.
Ines-Jacqueline Werkner and Klaus Ebeling, 1-8 (Wiesbaden: Springer, 2017), 4.

" Die deutschen Bischofe: Gerechter Friede. 27" September 2000, 4* ed. 2013, 47ff.
12 Cf. Summa Theologiae, I, q. 29.
'3 Cf. Augustine, De civitate Dei, trans. Marcus Dods (Moscow, ID: Roman Roads, 2015), XIX.

4 Both expressions are used in a recent statement by the German Catholic military bishop, Dr.
Franz-Josef Overbeck, Konstruktive Konfliktkultur (Freiburg: Verlag Herder, 2019).
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portionately high overall damage and is, therefore, not permissible. These
costs must not only be borne but also endured emotionally. This becomes
even clearer in the jus in bello. All approaches to just war agree that a
distinction must be made between legitimate and illegitimate targets. The
difference between the traditional approaches™ and the so-called “Revi-
sionist Just War Theory”® lies in the question of which group of people is
liable to be attacked and which is not;'” but the distinction as such is made
by both (traditionalists and revisionists). The restriction, however, can have
its own costs in both theoretical approaches, even if one allows for non-in-
tended harm to the protected persons, because then again, a principle of
proportionality must be observed. Even the protection of (protected) cul-
tural goods sometimes makes it necessary to take risks that would not be
taken without the protection of these goods.™ Thus, although she or he
may have a normative answer for the type and extent of violence that can
be legitimised, a just-war theorist is faced with the unresolved motivation-
al question: Why should one adhere to the norm that may cost one’s own
life? The motivational problem thus unfolds its full force here. In emotivist
internalism it would be solved because the norm itself would be based
on an emotion, but in this way the universal validity of the norm is called
into question in turn. Wars could then be understood as conflicts between
“emotional communities” that can no longer be rationally resolved at all.
In contrast, a rationalistic internalism gets into explanatory difficulties be-
cause it has to show “that the moral law directly determines the will.”"
An externalism could perhaps insist on divine observation including reward
and punishment but would hardly find any credence in a secular society.
When we want to explain how one can, nevertheless, observe potentially
deadly norms (deadly to oneself), we will not be able to bypass the prob-

> Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations (New
York: Basic Books, 2015).

16 Jeff McMahan, Killing in War (Oxford: Oxford University Press, 2009).

7 On the distinction of “traditionalist accounts” and “revisionist accounts” of just war the-
ory cf. Seth Lazar, “War,” The Stanford Encyclopedia of Philosophy (Spring 2020 Edition),
ed. Edward N. Zalta, https://plato.stanford.edu/archives/spr2020/entries/war/; Bernhard Koch,
“Diskussionen zum Kombattantenstatus in asymmetrischen Konflikten,” in Handbuch Frieden-
sethik, eds. Ines-Jacqueline Werkner and Klaus Ebeling (Wiesbaden: Springer, 2017), 843-854;
Bernhard Koch, “Reflexionen zur ethischen Debatte um das ius in bello in der Gegenwart,”
in Rechtserhaltende Gewalt — zur Kriteriologie, eds. Ines-Jacqueline Werkner and Peter Rudolf
(Wiesbaden: Springer, 2018), 75-100.

'8 Cf. Bernhard Koch, “Es geht nicht nur um Steine. Ist militérischer Schutz von Kulturgtlitern
erlaubt oder gar geboten?” Herder Korrespondenz 11 (2016): 38-42.

% Immanuel Kant, Critique of Practical Reason, trans. Thomas Kingsmill Abbott (New York:
Dover Publications, 2004), 5: 71.
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lem of cultivating emotions. The fear of losing one’s life would have to be
reduced and in return a sense of pride (or other positive emotions) for ad-
hering to the norm would have to be cultivated. Without looking at emo-
tions as motivational components, a just war theory remains incomplete.*

We can take the peace-ethical relevance of emotions even deeper: If
it is true that emotions have an epistemic function (as Aristotle seems to
claim),?" then the picture we form of a conflict or cooperation would not
be independent of how we experience the situation emotionally. Love as
an emotion can (as Christian authors argue subsequent to 1 Korintians
13.2%) help us grasp a situation in such a way that it does not seem to
require a violent reaction (e.g., defending violence). Hate probably has the
opposite effect.

But concepts of just peace do not make the task any much easier. The
above-mentioned “non-violent conflict management” also requires emo-
tional training if the use of everything that should be covered by one’s own
rights does not in turn lead to violent conflict. It requires a willingness to
exercise restraint — that is, an attitude that values (the virtue of) moder-
ation and keeps excessive emotions in check. (In my view, it also means
being able to do without certain goods because they are too trivial to
justify violence if they are pursued.??) Whichever way you look at it, the
ethics of peace already has to deal with emotions because of the issue of
motivation — and it has to each emotion in a way that is appropriate for it.
But emotions — which can and should be conceptually distinguished from
virtues and other attitudes** — do not only fulfil an important role in peace
ethics in motivating compliance with norms. They are also constitutive for

20 |t is quite debatable whether emotions actually take on the motivational function attributed
to them, and if they do, what it is that makes them take on this function. The subtleties of the
debate must unfortunately be left out; cf. Sabine A. Doring, “Allgemeine Einleitung. Philoso-
phie der Gefiihle heute,” in Philosophie der Cefiihle, ed. Sabine A. Déring (Frankfurt am Main:
Suhrkamp, 2009), 12-65. For our purposes, we can adopt a fairly simple model: Pleasure and
pain are associated with emotions (such as anger). Pain drives to its overcoming, the prospect
of pleasure drives to its attainment.

21 Cf. Aristotle, Rhetoric Il, 2, 1378a21-24, trans. John Henry Freese (London: Loeb Classical
Library, 1926).

22 Cf. Peter Heuer, “Das Verhaltnis von Lieben und Erkennen bei Thomas von Aquin,” in Liebe —
eine Tugend?, ed. Winfried Rohr (Wiesbaden: Springer, 2018), 185-208.

23 Cf. Bernhard Koch, “Zu den Grenzen konstruktiver Konfliktkultur. Verzicht, Gewalt und To-
leranz,” in Konfliktkulturen in Geschichte und Gegenwart. Erkundungen eines komplexen Phdno-
mens, ed. Markus Thurau (G&ttingen: Vandenhoeck & Ruprecht, 2024) 251-272.

24 We have to distinguish emotions from feelings, too: Although emotions contain a certain
quality of feeling (qualia), they are essentially aimed at something in the world and have a
representational content.
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peace itself (the concept of “positive peace”? requires a certain kindness
towards the other, which is also emotionally based), and their absence can
torpedo the de-escalation of conflicts. Emotions, however, can certainly
be conflict drivers, especially negative or retaliatory ones such as hatred
and anger. Hate is basically always irrational and therefore to be rejected.
But with anger, the matter is more complex. Anger is not an irrational
emotion but contains a cognitive core (of a normative conviction) that
is, however, affectively grounded and expanded. We now have to address
this emotion in particular — not least because it occupies a very prominent
place at the beginning of Western literary history: The events in Homer’s
lliad are — as the opening verses already show — characterized throughout
by a motif of anger.

”I.

Homer uses the word u7jvic.?® Aristotle defines the terminologically more
appropriate doy7 in the second book of his Rhetoric: Anger

is a longing, accompanied by pain, for a real or apparent re-
venge for a real or apparent slight, affecting a man himself or
one of his friends, when such a slight is undeserved. Anger is
always accompanied by a certain pleasure, due to the hope of
revenge to come.”

So, anger is not irrational. It is based on a (rationally accessible) judge-
ment of the (in most cases harming) action of a person who does not have
the right to hold ourselves in low esteem, or to hold another person in low
esteem. The disrespect can take many forms, and a perceived disrespect
does not have to correspond to a factual disrespect.

The term “slight” can contain many different attitudes. Here, only one
important core area of disdain will be singled out, which is usually referred
to as “injustice.” For its part, justice is multifaceted: one need only think
of distributive, retributive or restorative justice. To (deliberately) deny oth-
er people’s legitimate claims to justice is to hold them in low esteem.
Of course, disputes often arise about what justice actually requires to be

% On the distinction of positive and negative peace cf. Johan Galtung, “Peace, Positive and
Negative,” in The Encyclopedia of Peace Psychology, vol. 2, ed. Daniel J. Christie (Chichester:
Wiley & Sons, 2012), 758-762.

% Alexander Pope translates “wrath.” https://www.gutenberg.org/cache/epub/6 130/pg6 130-im-
ages.html.

27 Aristotle, Rhetoric Il, 2, 1378a32-1378b2, trans. John Henry Freese (London: Loeb Classical
Library, 1926).
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done. But this dispute, too, can be carried out in such a way that the op-
ponent is respected as such or in such a way that she or he is disdained. On
the level of military ethics, we therefore distinguish the “ius ad bellum”
from the “ius in bello.” Violations of the ius ad bellum or the ius in bello
rightly trigger anger. But this distinction can also play a role in domestic
conflicts. In Western states, there are — understandably — different views
on many factual issues: Climate protection, pandemic control, homosexu-
ality, gender theory, migration, policy towards Russia or China, Israel etc.
Which measures and legal positions are right and just in each case is a
matter of public dispute. But this dispute is partly carried out in such a way
that the core is not argumentative discourse at eye level, but in such a way
that one side discredits the other (especially morally). In the 1980s, the
new “Creen” parties were frequently the target of such discrediting, but
in the meantime the picture has completely changed: critical positions are
very easily dismissed as “racist” or “sexist” or “fascist,” especially by the
“left.” In the German election campaign of 2022, the party “Die Griinen”
used an election poster that read: “Racism must be excluded, no one else.”
The sentence is correct in a trivial way, and yet also very dangerous, be-
cause it now shifts the ethical question of the right way to treat people to
a question of authority: the one who gains the power of definition over the
term “racism” can then exclude others without further justification — or as
Aristotle would say — “disregard” them. This disdain, however, produces
anger.

V.

The ethical debate on just war has undergone significant normative clarifi-
cation in the past two decades. What began with works by David Rodin?®
and Jeff McMahan® has led to a very extensive literature on the founda-
tions of warlike violence — especially insofar as it is justifiably derived from
self-defence.®® But every theory of defensive force also needs a theory of
the self, i.e., of what may be justifiably defended with violence in the first
place.?! This question is easier to clarify when it comes to disputes between
individuals than to disputes between states. We usually assume that our
life belongs to us, that our body is inviolable and that we own external

28 David Rodin, War and Self-Defense (Oxford: Oxford University Press, 2002).
2 Jeff McMahan, “The Ethics of Killing in War,” Ethics 114 (2004): 693-733.

30 Cf, Seth Lazar, “War,” The Stanford Encyclopedia of Philosophy (Spring 2020 Edition), ed.
Edward N. Zalta, https://plato.stanford.edu/archives/spr2020/entries/war/.

31 Cf. Judith Butler, The Force of Nonviolence: An Ethico-Political Bind (London and New York:
Verso, 2020).
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property that is granted to us in social agreements.*? External property
(e.g., money) is certainly where some dispute begins, which is why the de-
bate about legitimate self-defence focuses primarily on life and limb. In
any case, it is rarely conceded that a threatened loss of external property
justifies an act of killing. However, defence against an attack on one’s own
life usually justifies a defensive act that endangers the life of the attacker,®
and within limits that are difficult to determine (“wide proportionality”) it
may even justify damage to the body of third persons. In the case of polit-
ical communities, what is permitted is more difficult to determine. Certain-
ly, a political community can legitimately defend itself if its members are
threatened in life and limb. But in most cases, this is only part of the reason
for wars. Wars are mostly about political self-determination and state ter-
ritory. Under international law, these are also defensible assets, which is
why the state of Ukraine is currently defending itself against the Russian
invasion legitimately under international law. But ethically, the question
arises whether these goods — which in a certain sense are ‘only’ external
goods — justify the killing of people and the risk of being killed.** How-
ever, one does not have to answer this question to understand that the
mere fact of breaking international law can be understood as disrespect.
Not only is the political community under attack held in low esteem, but
also international law in its entirety and those who consider it valid and
advocate for it. However, normative hypocrisy also constitutes disrespect,
and after the NATO attack on Serbia in 1999, and the US invasion of Iraq
in 2003, it is difficult for Western states to demonstrate righteous anger
at the violation of international law in the case of the Ukraine war without
giving the impression of hypocrisy (at least to some extent). Of course,
there are other reasons to be angry about the attack on Ukraine, for exam-
ple because trust has been betrayed. (However, precisely these things must
then also be examined with regard to the other side as well).>

32 Cf. John Locke, Second Treatise on Government, § 27.

3 |n Jeff McMahan’s “Responsibility Account of Defensive Force” defensive acts are permit-
ted against the person responsible for the unjust attack (who may not be identical with the
attacker). Cf. Jeff McMahan, “Self-Defense Against Morally Innocent Threats,” in Criminal Law
Conversations, eds. Paul H. Robinson, Stephen Garvey, and Kimberly Kessler Ferzan, 385-394
(Oxford: Oxford University Press, 2011).

34 Cf. David Rodin, “The Myth of National Self-Defense,” in The Morality of Defensive War, eds
Cécile Fabre and Seth Lazar (Oxford: Oxford University Press, 2014), 69-89; Uwe Steinhoff,
“Rodin on Self-Defense and the ‘Myth’ of National Self-Defense: A Refutation,” Philosophia
41,no.4(2013): 1017-1036.

3 Real cases are always complicated and multifaceted. A more informed judgment of the war
in Ukraine would require a very thorough study of all facets and layers. But perhaps one can at
least say that the violations of the ius in bello (International Humanitarian Law) by rocket and
drone attacks on civilian targets in Ukraine must in any case provoke great anger.
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V.

The so-called “revisionist just war theory” has, not implausibly, argued
that the asymmetry in the ius ad bellum must also come through as asym-
metry in the jus in bello. Taking the individual right of self-defense as a
starting point, it is obvious to understand the asymmetry also in the case
of groups in such a way that only the members of the group that rightfully
defends itself may use force at all. The members of the group that carries
out an illegitimate attack would basically not be allowed to carry out any
acts of violence at all, because their actions are illegitimate from the out-
set. This asymmetry corresponds to our moral self-experience — even that
of former attackers. In the German armed forces, the concept of Innere
Fiihrung (“Internal Leadership”) was introduced shortly after the so-called
rearmament in 1955, the core of which is that soldiers themselves must
question their mission. They cannot retreat to orders and obedience alone
but are obliged to resign if they are ordered to perform actions that are
obviously unlawful. Behind this was the experience of the Wehrmacht in
the Second World War, when it could be clear to any person endowed with
a basic sense of morality that the German war of aggression represented
a colossal injustice and that the refusal of German soldiers had been the
appropriate option, but unfortunately only feasible at the greatest person-
al risk. The “moral equality of combatants” stated by Michael Walzer was
probably only plausible in very few wars. Perhaps soldiers in the First World
War saw themselves as “morally equal” vis-a-vis their opponents, but then
this is more true in the sense that all parties involved were engaged in
rogue activity.

Nevertheless, critics of the “revisionists” have raised important objec-
tions to the asymmetrisation of combatants. If, for example, through the
effect of propaganda, soldiers on both sides believe that they are in the
right and the opponents are in the wrong, so that the opponents are no
longer to be respected as equals at all, this leads to the totalisation of the
war. Both sides claim, metaphorically speaking, to be on the side of the
light and to be fighting against the darkness. As a result, they will intensify
the means of struggle more and more and try to create an ever-greater
power asymmetry.*® A certain reflex to this view of conflict can be seen,
for example, in the use of armed drones in Afghanistan and Pakistan in the
2000s. The “just combatants” have no “liability” and can therefore — ac-

36 Cf. Bernhard Koch, “Moral Integrity and Remote-Controlled Killing: A Missing Perspective,”
in Drones and Responsibility: Legal, Philosophical, and Sociotechnical Perspectives on Remotely
Controlled Weapons, eds. Ezio di Nucci and Filippo Santoni de Sio, 82-100 (Abingdon: Rout-
ledge, 2016).
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cording to this view — legitimately protect themselves (even at the expense
of third parties). At the same time, the opponents are not recognised as
opponents, but represent “world criminals” who must be “rendered harm-
less” at all costs. Because this is not the opponents’ perception of them-
selves, anger and aggression grow in them. This occurs to a certain extent
on both sides, which can lead to an escalation dynamic.

Michael Walzer has sensibly demanded that wars, in their execution,
should primarily be a business of the soldiers and that civilians should be
spared from the effects of violence as much as possible.?’ In this way, war-
like violence can be somewhat contained. Otherwise, the asymmetry will
be pushed further and further, for example, into the question of medical
care for the wounded (‘Just combatants should be given preferential treat-
ment’38) or into the issue of prisoners of war. Moreover, it should — accord-
ing to the Walzerian view — be avoided to distinguish between “just” and
“unjust civilians.”** The practical problems would grow immeasurably. For
all the consistency of the “revisionist” basic idea: at the end of the day,
theoretical aporias remain, such as that of whether “unjust combatants”
may defend unjustly attacked civilians and thereby become “just combat-
ants” after all, and above all, great pragmatic difficulties remain. First and
foremost, the concern for peace, which — as was said above — is also a
concern of just war theories, is torpedoed by this. (Positive) peace between
(previously) conflicting opponents can only exist if there has been recon-
ciliation. But reconciliation is a two-way process for which the one-sided-
ness of perpetrator and victim, unjust and just combatant, is often rather
a hindrance.

VI.

Reconciliation is a difficult subject for ethical reflection. Political reconcil-
iation is even more difficult. We know the phenomenon of reconciliation
from our individual experience. We are at odds with a person, but able to
overcome the dispute, perhaps relate to something in common and get
along again. The process itself could probably also be described and — ten-
tatively — explained in the scientific disciplines of psychology and social

37 Michael Walzer, Arguing About War (New Haven, CT: Yale University Press, 2004).

38 Cf. Bernhard Koch, “Cicero and the Problem of Triage: Why There Is No Moral Algorithm in
Distributing Scare Resources,” in Resource Scarcity in Austere Environments. An Ethical Exam-
ination of Triage and Medical Rules of Eligibility, eds. Sheena M. Eagan and Daniel Messelken,
173-188 (Cham: Springer Nature, 2023).

39 Cf. the debate on the Kasher-Yadlin-Paper; Bernhard Koch, Der Gegner als Mitmensch: Mi-
chael Walzer, Jeff McMahan und die moralphilosophische Kritik am Humanitdren Vélkerrecht
(Miinster: Aschendorff, 2023), 331-336.

[ 288 ]



CONATUS ¢ JOURNAL OF PHILOSOPHY VOLUME 8, ISSUE 2 « 2023

science. But ethics is a philosophical discipline, and if we want to have an
ethical concept of reconciliation, we also need a philosophical description.

| have tried elsewhere to derive reconciliation from the concepts of
guilt and forgiveness.*® This will certainly be contested, but perhaps there
is a benefit in that: in such a recourse to terms of moral language, ethics
comes into play from the outset and not vice versa, when a certain psycho-
logical reading is taken as an ethical one. Forgiveness is connected to the
issue of guilt; however, one problem with the concept of guilt is that it cre-
ates figurative associations (at least in German) that are quite misleading:
“guilt” is understood like a physical object, e.g., a rock or a boulder, and in
this sense, someone is said to have “brought guilt upon himself.” Forgive-
ness, on the other hand, is then seen as the removal of this burden from
the depressed person. Too little attention is paid to the fact that “guilt”
actually refers to a relational structure: A person becomes guilty because
she or he has wronged another person. He or she owes him or her a debt.
The act of injustice is temporally past, but there is a “residue” that is, so to
speak, extra-temporal, and that is called “guilt.” It may be forgotten (by
both sides, that of the perpetrator and that of the victim), but this forget-
ting does not cancel it. Guilt is only lifted through the act of forgiveness,
which is itself quite mysterious.*'

Friedrich Nietzsche rejected the whole talk of “guilt” with good rea-
sons. He sees in it the intrusion of an economic model designed to secure
power advantages.** In fact, the talk of guilt seems to be an economic talk,
and in fact the concept of guilt is very frequently used to state an asym-
metry of power: “You are guilty” is a devaluation, and the speaker can
elevate himself — at least psychologically — above the blameworthy party.
This self-exaltation through the apportioning of blame or guilt to others
is morally dubious. It also makes forgiveness — especially unsolicited for-
giveness — problematic and is sure to provoke anger in the person who is
forgiven in this arrogant way. Those who expressively forgive someone for
a deed without that person really asking for forgiveness can give the im-
pression that their demonstrative act of forgiveness was primarily intended
to establish that person’s guilt. Forgiveness is not the same as excusing.*?

40 Bernhard Koch, “Guilt — Forgiveness — Reconciliation — and Recognition in Armed Conflict,”
Russian Journal of Philosophical Sciences 64, no. 6 (2021): 74-91.

41 Cf. The Routledge Handbook of the Philosophy and Psychology of Forgiveness, eds. Glen
Pettigrove and Robert Enright (New York and London: Routledge, 2023).

42 Friedrich Nietzsche, The Genealogy of Morals 11, 4/5, trans. Horace B. Samuel (New York:
Boni and Liveright, 1887), 47ff.

43 Cf. Susanne Boshammer, Die zweite Chance. Warum wir (nicht alles) verzeihen sollten (Ham-
burg: Rowohlt, 2020), 43-56.
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Externally wrong actions are excused, but they are based on mistakes on
the part of the person acting for which he or she is not responsible, e.g.,
ignorance. An act that does not reach its goal due to certain external cir-
cumstances is also not an “object” of forgiveness, but of excuse. Morally
wrong actions for which the person acting is responsible can be forgiven.
Generally, it is probably less actions or attempted actions that are forgiven
than persons who can act. If a morally bad deed does not reach its goal
because it is prevented from doing so by unexpected external circumstanc-
es, then the actor has nevertheless failed morally. Again, forgiveness is
possible, even if it then refers to the bad intention.

Now, in disputes between people, it is often the case that misguided
actions are taken by both sides over the course of the dispute. For exam-
ple, an unjustified attack may be followed by an excessive self-defensive
action. This may lead to further wrong actions on the part of the attacker
and further wrong actions on the part of the defender. It will probably be
necessary for the original aggressor (if that can be clearly identified at all)
to be the first to make a request for forgiveness, but it is often good and
appropriate for the forgiving person to also ask for forgiveness for their
mistakes in turn after a dispute. In this way, mutual forgiveness can lead to
genuine reconciliation, which is a two-way process. Regarding the connec-
tion between anger and reconciliation, it can be stated: Anger is the result
of disregard (or slight). Genuine forgiveness, however, tries to overcome
this disregard and to bring equality between the two persons. Reconcilia-
tion, therefore, also represents the overcoming of anger. This seems to be
a trivial observation.

VII.

When it comes to wars and other forms of “macro-violence” (political
violence, e.g., war or terrorism), the question is how the parties to the
conflict can come to peace with each other again. This means that here,
too, it is a question of reconciliation. However, the concept of polit-
ical reconciliation is even more difficult to grasp than reconciliation
between individuals. Stipulations such as that reconciliation represents
“an improvement in the relationship” between two parties who were
previously “at odds” are philosophically unsatisfactory.** While one
may appreciate the idea, that reconciliation is a process, not a state, in
this provision, it remains helpless in the face of the vague expression of

44 Cf. the definition of reconciliation in Linda Radzik and Colleen Murphy, “Reconciliation,” The
Stanford Encyclopedia of Philosophy (Fall 2023 Edition), eds. Edward N. Zalta and Uri Nodel-
man, https://plato.stanford.edu/archives/fall2023/entries/reconciliation/.
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“improvement.” The answer to the question of whether a relationship
improves or deteriorates depends on one’s understanding of what is
good. Presumably, an affectionate and cooperative relationship will be
understood as something good. In the case of political communities,
merging into a single community would also be possible in principle.
Would we still be talking about reconciliation here? Or would it be
the pinnacle of reconciliation? This is not a purely theoretical thought.
It arises, for example, with the European Union: Must the individual
states remain separate states so that one can speak of a work of recon-
ciliation? Or would reconciliation on the European continent only be
complete in a single European state?

The expression “reconciliation,” if it is not to fall apart into two
terms, should in essence retain something common in its use referring
to individuals and referring to political groups. Since we have started
from guilt and forgiveness among individuals, something like group
guilt and collective forgiveness would then also have to be assumed.
But this poses very serious problems, because in — especially large —
groups, many people are often distanced from or even opposed to the
actions that constituted the guilt. But perhaps one has to accept that
even as an opponent of such actions one is dragged into the (collective)
guilt. Collective forgiveness, however, is even more difficult. Often,
the victims of the aggressor’s political violence are no longer alive.
Can then the perpetrators be forgiven vicariously at all? The question
has often been answered with “no.”*> Moreover, even in the surviving
collective of victims, not all will be ready to forgive. Anger at the in-
justice, even if it is justified, can raise a big hurdle here. So when can
one speak of “(political) forgiveness” here at all? The question hardly
seems to be answerable in abstract form,* but rather to obtain some
approximate clarity in specific concrete cases.

Therefore, it seems obvious to keep the context of guilt and for-
giveness out of the concept of political reconciliation altogether.?’
Then, the price is (as mentioned) that the concept of reconciliation
breaks down into two terms — especially if one is not willing to adapt
the concept of individual reconciliation in such a way that the problem
of guilt and forgiveness is eliminated there as well. Perhaps, however,

4 Cf. the very influential criticism by Vladimir Jankélévitch, Le Pardon (Paris: Flammarion,
2019).

4 For that reason, Svenja FlaBpdhler, for example, uses an autobiographical narrative for
her philosophical book and conducts specific interviews. Svenja FlaBpdhler, Verzeihen. Vom
Umgang mit Schuld (Miinchen: DVA, 2016).

47 Cf., e. g., Cécile Fabre, Cosmopolitan Peace (Oxford: Oxford University Press, 2016), 246-280.
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both concepts of reconciliation can be held together via the moral
emotions and attitudes involved.

VIII.

In her somewhat neo-Stoic book “Anger and Forgiveness,” Martha
Nussbaum argued that anger has a destructive effect on human re-
lationships because of its retrospective character. Nussbaum sees a
retributive thought at work at the core of anger: The angry person
wants the harm that has happened to him/her (or possibly to another
person) to be “atoned for” by the wrongdoer also experiencing some
harm. An adequate order is then restored in a kind of cosmological
harmony theory. Nussbaum herself places the view into the future in
the foreground, since there is no cosmic compensation for injustice,
but rather man himself must take the fate of his social coexistence
into his own hands. She pleads for a ‘reformed’ anger; the affect of
anger should only concentrate on a single moment: “The entire con-
tent of one’s emotion is, ‘How outrageous! Something must be done
about this.” Let us call this emotion Transition-Anger, since it is anger,
or quasi-anger.”*® Transition-anger is directed towards the future and
motivates changes that will help prevent types of injustices of the past
from happening in the future. Nussbaum has her personal heroes in the
history of the 20" century — Gandhi, Martin Luther King, Nelson Man-
dela — in whom she sees her concern realised in a political sense. Now,
we can always disagree about historical examples, and in the end, it is
the science of history and not philosophy that must judge the work and
heritage of these people, but certainly the use of the concept of anger
in relation to collective and political processes makes sense to us. We
thus concede that there is also a collective “emotionality,” and good
politicians — as Nussbaum wants to show with her historical heroes —
shape precisely this collective emotionality.

Nussbaum thus speaks out against anger in the tradition of the
Stoics and is basically opposed to forgiveness. Forgiveness, as she
observes attentively and rightly, quickly becomes a means of moral
self-exaltation — especially when forgiveness is conditional, forcing the
guilty party into certain rituals of absolution. Even the alternative of
unconditional forgiveness is unsatisfactory for Nussbaum because the
asymmetry between the forgiving person and the one who is forgiven
remains. The ‘perfect’ reaction to injustice suffered is unconditional

48 Martha C. Nussbaum, Anger and Forgiveness: Resentment, Generosity, Justice (Oxford: Ox-
ford University Press, 2016), 35 (ltalics in the original).
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love, which demands nothing and does not exalt itself. But Nussbaum
seems to demand this unconditional love primarily for inter-individual
relationships. Love is also important for justice in political life, but this
love is nurtured, practiced and has grown.*

IX.

To love so unconditionally that even as a victim of an act of injustice one
no longer forgives the perpetrator of this act, but feels and shows uncon-
ditional love towards him, is undoubtedly a human ‘peak performance.’
But it is not even certain whether such unconditional love towards basical-
ly every other human being — despite some interpretations of the Christian
ethos — would be entirely appropriate. For in being angry with a person,
one also dignifies that person, because his or her wrongdoing is acknowl-
edged and thus the person himself or herself is also recognised as one
capable of responsibility and goodness. As is well known, Platonic moral
anthropology offers two parts of the soul that lie outside reason — but
are related to it: gows and Ouude.> Eros is the striving dynamic that aims
at union with the external (in sexuality, but also in the appropriation of
goods or immaterial objects) and in doing so also dissolves, as it were,
the subject from which it emanates. Thymos, on the other hand, attempts
precisely to establish the initial subject against access and downfall, thus
relying on self-status. Nussbaum calls — to exaggerate — for the demise of
thymos in favour of eros. This often seems reasonable, because we have
the impression that more mischief arises from thymos than from eros: na-
tionalism, racism, sexism, and violence resulting from such attitudes can be
based on excessive self-interest. Nevertheless, it is probably not reasona-
ble to want to declare everything thymotic to be void without further ado
and to allow only the erotic, e.g., the striving for equal distribution, to be
valid. For these two aspects of our moral psychology cannot be strictly
separated in practice anyway. If someone violates our claims to justice,
he not only denies us a good to which we are entitled (violation of our
eros, s’m@u,unnxo’v), but he also hits us as someone who can make claims
(violation of the thymos).

It seems doubtful, then, whether Nussbaum’s idea that a victim of
a wrongful act meets the wrongdoer in unconditional love is a practi-

4 Cf. Martha C. Nussbaum, Political Emotions: How Love Matters for Justice (Cambridge, MA:
Belknap Press, 2013), 378-397. Nussbaum’s point is that even in a liberal political order, per-
sonal and therein particularistic emotional attachments are possible and even desirable.

% Pol. IV. Cf. Hendrik Lorenz, “Ancient Theories of Soul,” The Stanford Encyclopedia of Phi-
losophy (Summer 2009 Edition), ed. Edward N. Zalta, https://plato.stanford.edu/archives/
sum2009/entries/ancient-soul/.
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cal option in the long run, or whether this victim does not expect some
reciprocation of love sooner or later. Even as a victim who meets the
perpetrator in love, one remains the subject of love and not simply a
substance-free medium of love. But then one also wants to experience
recognition in one’s subjectivity (and probably even of one’s love). This
recognition is probably better served by the traditional model of anger
and forgiveness. Reconciliation can grow out of forgiveness, which is
especially facilitated when both sides are willing to recognise that they
need forgiveness in a certain way after a conflict. It is possible and even
probable that this ‘need for forgiveness’ is not equally distributed be-
cause the wrong on one side is clearly greater than on the other, but for-
giveness is not a barter trade in which value is placed on the equivalence
of the objects of exchange. This would — misleadingly — get us back to
the erotic-economic field. Mutual forgiveness has to do with recognition
of the other, i.e., the thymotic field.

X.

As already emphasised, these connections are easier to explain in the rela-
tionship between individuals than in the relationship between political com-
munities. But we also transfer them to collectives. This is part of our moral
talk about political relations. In the political world, what is one’s own and
what is foreign, as well as what is external and what is internal, are even
more strongly mediated than they may be in the case of individuals. Where
do the borders of a state begin? This is not only a territorial question. When
has a state reconciled with another state? That is not only a question of
state leaders. On the other hand, there will also be different views in each
state about which borders are really worth defending — or how much recon-
ciliation should be allowed towards former adversaries. Majorities matter,
but they are probably not the only decisive factor. Wise and prudent assess-
ments must always be made here by leading statesmen and women. It is cer-
tainly necessary, however, to keep an eye on a kind of ‘collective thymos’ as
well. The Western world often focuses too much on the desire to have more
goods and possessions. Immanuel Kant thought —and was probably wrong —
that the world could be unified through economic interdependence, because
everywhere people strive for goods that are easier to obtain through inter-
dependence and exchange.>' Where there is a lack of existential goods —i.e.,

>1 “The commercial spirit cannot co-exist with war, and sooner or later it takes possession of
every nation. For, of all the forces which lie at the command of a state, the power of money
is probably the most reliable. Hence states find themselves compelled—not, it is true, exactly
from motives of morality — to further the noble end of peace and to avert war, by means of
mediation, wherever it threatens to break out, just as if they had made a permanent league
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goods that are necessary for survival — this assumption may have some truth
to it. But when the existential goods are no longer directly at stake, peo-
ple also accept fewer goods in order to avoid humiliation or (supposedly)
being treated disparagingly (which leads to anger). Even money given away
with a watering can does not ensure peace, because even the giving of gifts
can humiliate. It seems to me that the mistakes Western states — especially
Germany — have been making in terms of both domestic and foreign policy
have a lot to do with the misguided assumption that it is enough to merely
help others materially, but that it is precisely in this broadly distributed aid
that others feel basically humiliated. The unambitious migration policy in
some Western European countries, often misleadingly labelled as particu-
larly ‘humanitarian,” could also be an example of this. To impose something
on people or groups does not necessarily mean to humiliate them, but in
a realistic imposition, imposition also means trust. Western policy towards
Eastern Europe has often been concerned only with the amount of economic
exchange (and aid), but little thought has been given to how to treat the
people and communities there with due respect. Certainly, sometimes there
is also excessive self-respect and excessive need for respect among people
and groups. One should not give in to excessive thymotic forces out of re-
spect for people and groups. But the feeling of being the winners of the
“Cold War” for instance has nevertheless led to treating others in (supposed)
aid even more disparagingly. This alone probably cannot explain the enor-
mous political and above all human disaster of the current war in Ukraine.
Yes, perhaps this resulting anger is only a small aspect of an explanation that
should be much more comprehensive, but this aspect must be considered,
because self-insight improves the chances of forgiveness, and forgiveness is
the prerequisite for reconciliation here.
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Abstract

Existential threat is often mentioned in political rhetoric. While it is mostly used to denote
threats to humanity as a whole, like climate change or Al, it is also used on a smaller
scale. Existential threat to a state or a similar entity is often evoked too. Such a threat
is considered grave enough to justify war and — possibly — the use of nuclear weapons. In
the present article, the author aims to deconstruct the notion of “existential threat” in
relation to the state and show that it should not be used as a reason to go to war. The
main argument is that the state has a specific mode of existence which makes it impossible
to speak of state death unambiguously. Therefore, there can be no apparent threats to
its existence. The author proposes a normative interpretation of the state. The state is
understood as a project of a certain group, or even an individual, therefore the discussion
of “existential threat” to a state should be dropped in favor of a more grounded evaluation
of potential gains and losses by different social groups and political parties.
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ince any war of aggression has been “criminalized” by article 2 (4)
of the UN Charter," every war should be presented as self-defense
to avoid immediate international backlash. Yet, the “inherent
right of [...] self-defense if an armed attack occurs,” from the article 51
of the UN Charter,? is a bit narrow for real politics. Waiting for real ag-

1 United Nations, “Article 2 (4),” in Charter of the United Nations and Statute of the Interational
Court of Justice (San Francisco, CA: 1945).

2 United Nations, “Article 51,” in Charter of the United Nations and Statute of the International
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gression to enable this right is often an unaffordable luxury, therefore,
one often needs a reason to strike preemptively. Here the concept of
“existential threat” comes as a useful tool.

What is an “existential threat?” The term itself contains the answer
— it is a threat to existence, i.e., it is something that is (oris perceived)
to have a reasonable chance to end someone’s or something’s exis-
tence. For a human being, it is often the biggest threat and the biggest
source of fear — life’s end means the end of everything. Therefore, it is
understandable why a reference to such a threat instills fear and urges
to act, to do something to avoid the ultimate fear — death.

It may be the main reason why the notion of “existential threat”
serves as a solid justification for a defensive war. Not only does it evoke
the “inherent right of [...] self-defense,” mentioned in the UN Charter,
but also creates a rhetorically powerful sense of urgency. In the face
of a truly “existential threat,” one acts first, postponing doubts for
a later time. For the same reason, the “existential threat” may also
serve as a nice “just cause” for those who employ the Just War Theory
(JWT). It is even better, because the JWT, unlike the UN Charter, is not
very explicit on what possible causes are just causes, leaving room for
interpretation.

The infamous USA meddling in the Middle East gives us nice ex-
amples of the “existential threat” rhetoric. George W. Bush’s declara-
tion of the operation “Iraqi freedom” twice mentioned “danger to the
world” and once “danger to the USA,”* that Iraq posed. However, the
explanation of how exactly the USA will be threatened, at best, raises
doubt. The ex-president mentions terrorism and weapons of mass de-
struction, he claims that fighting a war overseas at that moment will
prevent fighting the war on the US streets later.” President Obama’s
decision to intervene in Syria also refers to threats to U.S. security,
which the Syrian regime allegedly posed at the time. He mentions, that
stopping Asad from gassing children at the moment will also make
American children safer over the long run. Obama is not explicit on
how this is possible, he even mentions that Syrian armed forces do
not pose any real danger for the USA, so the USA will be 100% secure
while fighting for their security.

Court of Justice (San Francisco, CA: 1945).
3 |bid.

4 George W. Bush, “President Bush Addresses the Nation” (The White House Office of the
Press Secretary, March 19, 2003), https://georgewbush-whitehouse.archives.gov/infocus/irag/
news/20030319-17.html.

> Ibid.
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In the ongoing conflict in Ukraine, both sides have already claimed
to be averting an “existential threat.” Ukraine insists that it fights
against a genocidal conquest, while the Russian Federation believes
that the possible admission of Ukraine to NATO will threaten Russian
Federation’s security and even sovereignty.

Looking at the turn of events in the aforementioned cases one may
ask: was the threat real enough to consider the use of force propor-
tional? What exactly was going to happen were the force not used
and would it have been worse than the actual events? It is even more
concerning if we take into account the fact that “existential threat” is
a staple cause for nuclear weapons usage. The “nuclear doctrines” of
both the USA and Russian Federation imply that a threat to a state is
a valid reason for the first strike. Russian nuclear doctrine as stated in
the Decree of the President of the Russian Federation of June 2, 2020,
No. 355 mentions that the nuclear weapons may be used when “the
very existence of the state is endangered.”® The USA Nuclear Posture
Review of 2022 mentions that the threat to the “vital interests” of the
USA and its Allies is a valid reason to use nuclear weapons.’

| aim to show that “existential threat,” or its close synonyms like
“grave danger,” “security concern,” etc., are not rationales for war.
| adhere to the position that such claims are nothing more than an
impressive manipulative trope, which pushes to action without giving
good reasons. The concept of “existential threat to the state” and its
abuse needs to be criticized. | claim that the concept of an “existen-
tial threat” is a meaningless concept when applied to states, societies,
polities, and other similar objects, and it should be avoided in policy-
making.

To demonstrate this, I’ll cover three topics. First, I’ll give an over-
view of the just cause principle in JWT to show that it gives little under-
standing as to what a truly just cause should be. It doesn’t effectively
restrict the “existential threat” concept from possible usage within the
JWT. Therefore, | have to present the problem with the “existential
threat” itself. To do this I’ll move on to the problem of state death to
show that states do not die in the same way as we, humans, do. The
states may even resurrect or remain the same while seemingly changing
a lot. To show, why the states do not die as expected, I’ll try to explore

¢ Vladimir Putin, “Executive Order of the President of Russia No. 355 of June 2, 2020 ‘On the
Fundamentals of Russia’s Nuclear Deterrence State Policy,”” http://publication.pravo.gov.ru/
Document/View/0001202006020040.

7 Congressional Research Service, “2022 Nuclear Posture Review,” https://apps.dtic.mil/sti/
trecms/pdf/AD1193838.pdf.
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the state’s mode of existence which is different from that of physical
objects or individuals.

. Just cause principle

The principle of just cause is one of the main jus ad bellum principles
since the inception of the JWT. Despite this, it is still the subject of
academic discussion. This principle requires the casus belli to be just,
though it gives no further explanation as to what it means. Intuitive-
ly one can say that just cause should do something with justice, but
justice itself is a vague concept, so it doesn’t clarify anything. Most
of the time the theorists simply list the causes they consider just for
some reason, but these causes cannot be derived from the notion of
just cause itself.

If one turns to a classic just war tradition, the most common just
causes are the self-defense and restoration of previously violated
rights, provided that they are subjected to the proportionality princi-
ple. This view is present in St. Augustine, Fransisco de Vitoria, Hugo
Grotius, and other classics. St. Augustine claims that war is just when
it’s aimed to avenge wrongs or to restore the previous order, which is
presumably just. Later theorists, like Grotius, add the preemption of a
threat to a list of legitimate causes.

Classic Just War theorists of our era are influenced by the UN Char-
ter and drop “restoration of rights” and “avenging wrongs” from the
list of possible causes. Daniel Webster and Michael Walzer consider
self-defense the only really appropriate case to wage war, though they
make an exception for preemption of an imminent threat. Webster here
is more restrictive, while Walzer considers it appropriate to perform a
preemptive strike against a potential aggressor if he’s merely preparing
and has a “manifest intent to injure.”®

Bruno Coppieters and Nick Fotion also mention a relatively new
reason for war — a “responsibility to protect.”” This responsibility is an
enlargement of the principle of other defenses and vests internation-
al society with the responsibility to protect communities from crimes
against humanity, genocides, and such by the so-called “humanitarian
interventions.” This concept was developed in the 90s through the mid-
00s until it was rectified at the UN World Summit in 2005."° However,

8 Bruno Coppieters and Nick Fotion, eds., Moral Constraints on War: Principles and Cases (Lan-
ham, MD: Lexington Books, 2008), 31-32.

? Ibid., 48.
' The General Assembly of the United Nations, “Resolution Adopted by the General Assembly
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the concept of humanitarian intervention turned out to be way too
permissible and allowed aggression under the pretense of containment
of “illegitimate” governments. It fell out of fashion lately, at least in
public rhetoric.

Uwe Steinhoff in his post-revisionist account on just war principles
tries to formulate the formal, all-encompassing principle of just cause.
According to him, classical and revisionist approaches to defining just
cause, are either too restrictive and self-contradictory, or allow for a
slippery slope that paves the way to too much war. To avoid this, the
notion of just cause should be merged with the notion of proportion-
ality on every stage of waging war. In general, Steinhoff is comfortable
with war for any cause,'’ though in formal definition he states, that

[aln agent has a just cause for waging war [...] if there is an
injustice, an emergency, or an agreement to wage war be-
tween the potential parties to the war, such that under the
given [...] circumstances the [use of military force] [...] is not
necessarily disproportionate.™

This principle applies to the abstract right to wage a war, while the
particular war only has a just cause if it is actually fought proportion-
ally. It’s a nice distinction, which further accentuates the importance
of proportionality when we evaluate a war. Still, | find it lacking as a
guiding norm. The war, especially the war of well-organized entities,
has its own logic, and, as Carl von Clausewitz noted, tends to become
an absolute war. Therefore, the second formulation of principle may
be useless in “real life”: when already fighting, you may have matters
more important than to theorize about proportionality of your strate-
gy and tactics.

We can see that the JWT gives only one clear just cause: self-de-
fense in case of actual military aggression. Other causes are related to
topics of self- and other-defense, but are only conditionally just and
require additional considerations. How do the “existential threats” fit
in such a definition? Steinhoff’s overtly permissible criterion makes an
“existential threat” a valid just cause, providing it is proportional to

on 16 September 2005 60/1. 2005 World Summit Outcome,” (Pub. L. No. A/RES/60/1, Octo-
ber 24, 2005), https://www.un.org/en/development/desa/population/migration/generalassem-
bly/docs/globalcompact/A_RES_60_1.pdf.

" Uwe Steinhoff, The Ethics of War and the Force of Law: A Modern Just War Theory (London:
Routledge, 2021), 68.

12 Ibid., 60-61.
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avert it with war. And it is because a threat to someone’s very existence
easily allows the use of the last resort. The only remaining question
is the “existentiality” of a threat. If we try to define the just cause as
self-defense, or pre-emption, then it has no unambiguous correlation
with the concept of “existential threat.” Clearly, not every aggression
aims to destroy its target, and not every alleged threat to existence
means imminent aggression (or even aggression at all). Yet, the appeal
to possible death has great rhetorical power, which distorts the ability
to evaluate the situation.

[I. State death is a problem

As it was mentioned above, “existential threat” appeals to fear of one’s
death. But the validity of such a fear may be doubtful when we speak of
a state — a complex object whose mode of existence raises lots of onto-
logical questions. What is a state and how can it die? Merriam-Webster
dictionary defines state as “a politically organized body of people usu-
ally occupying a definite territory especially: one that is sovereign,” and
“the political organization of such a body of people.”™

These definitions imply that the state is no more, if some or all of
the aforementioned qualities — territory, population, sovereignty — are
lost to some extent. However, the concept of state death is relatively
unexplored in political science, probably due to its seeming self-eviden-
tiality. Authors of realist tradition in international relations theory, for
example, like Kenneth Waltz, or John Mearsheimer, view “state survival”
as a main interest of a state, yet they do not specify, what state death
means. Moreover, Waltz mentions once that states are extremely resil-
ient. Even Uganda will outlive most non-state entities like General Mo-
tors in the world.™ One of the most comprehensive accounts of state
death in modern international relations theory belongs to Tanisha Fazal.
She defines state death as “the formal loss of foreign policymaking pow-
er to another state.”™ | tend to agree with this definition, and I’ll give
reasons below.

Let us speculate a little bit on the possible causes of state death,
according to the above-mentioned definitions of the state. We can pro-
pose that loss of territory, population, or sovereignty may contribute to

'3 Merriam-Webster, “State Definition and Meaning,” https://www.merriam-webster.com/dictionary/
state.

4 Kenneth N. Waltz, Theory of International Politics (Reading, MA: Addison-Wesley Publishing
Company, 1979), 95.

> Tanisha M. Fazal, “State Death in the International System,” International Organization 58,
no. 2 (2004): 312.
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state death. The quantifiable qualities — territory and population pose
an immediate difficulty: how big a change should be to make matter? It
reminds us of Theseus’ ship and heap paradox. The population changes
constantly and steadily, and is fully replaced within 100-150 years; yet,
it feels wrong to say that the state dies with the change of generations.
The territory of many states had also changed a lot through history,
without necessarily causing state death. The increase in territory or pop-
ulation also does not seem to mark state death: it is more often viewed
as growth and strengthening. Therefore, only the complete loss of ter-
ritory or population — that coincides with sovereignty loss — marks an
obvious death of the state. The growth and even partial loss of territory
seem to leave the state alive. It is safe to assume, at least for now, that
only the loss of sovereignty entails state death.

If we turn to Fazal’s list of perished states,'® we can see that most
of them, though definitely dead at the time mentioned in the list, have
resurrected since then. Of the 50 states listed, 30 are alive and well right
now. Most of the dead states were temporarily subjugated by the Third
Reich and were released after the Allied victory (some even retained pre-
war governments). There are a couple of states that are difficult to speak
about: the Austrian Empire, Germany, the Soviet Union, Poland, and the
Czech Republic. Almost all of them broke down completely, yet still
there exist Austria, Hungary, Russia, Slovakia, etc. Most of these coun-
tries claim to be descendants or even continuations of states that are
listed as dead. Let us look closer at some of these resurrections.

Take, for example, Poland — Polish Commonwealth, to be more
precise. This Eastern European State suffered three partitions: 1772,
1793, and 1795. The first two partitions resulted in great territorial
losses, yet one can say, that the Commonwealth continued to exist
until it was fully subjugated. However, it is debatable and one can
always say that loss of territory and population made the subsequent
loss of sovereignty inevitable. However, even after this loss of sover-
eignty, Poland reappeared on the world map after the First World War,
claiming to be a descendant of the Polish Commonwealth. It was again
partitioned during the Second World War, losing all territories and pol-
icymaking capabilities. Yet Poland again rose from the ashes, claiming
to be a descendant of the medieval Kingdom of Poland.

Germany changed its configuration a lot during its recent history.
It was fully conquered and partitioned after 1945, yet two Germanies
sprawled on the map of Europe after a short time, only to reunite after
the end of the Cold War. The loss of territories to France and Poland,

'¢ Ibid., 320.

[ 305]



SERGEY KUCHERENKO EXISTENTIAL THREAT AS A CASUS BELLI

as well as other Eastern European states, didn’t make Germany less
German. Even the desire of modern Germany to distance itself from
the 2™ and 3™ German Empires with their ideology and politics doesn’t
change the fact, that there is undeniable historical continuity at least
since German Confederation, which makes it possible to view Germany
as the same, though ever-changing state.

Russian Empire, Soviet Union, and Russian Federation pose an even
more difficult case. The shifts in territory between the aforementioned
states were huge in 1917-1921, 1939-1945, and 1991. Yet it would
be wrong to say that the Russian Empire died because of the loss of Po-
land and Finland, or Soviet Union fell because it lost Baltic states and
Central Asia. All these states existed before the acquisition of these
territories and remained themselves all the time, which supports our
assumption that territory and population do not matter that much on
their own. The transition between states seems to be the result of re-
gime change. Yet, as with Germany, the retrospective view has a similar
weird effect: while the USSR is definitely not the same as the Empire,
and the Federation is definitely not a continuation of the USSR, all
three states without effort become stages of a continuity which can be
easily named “Russia.”

It seems that sovereignty is the essential characteristic of a state,
and the loss of sovereignty is the point when the death of the state
occurs. Yet, we have seen, that states easily come back from the dead
claiming that they are the descendants of the dead states, if not the
same states reborn. It is truly weird behavior, a behavior that is usually
unexpected for something we consider dead. |t wouldn’t be too much
of a claim to say that states cannot truly die to the very end like phys-
ical individuals do.

[ll. State existence as an ontological problem

To explain the weirdness of state mortality we have to move to the
problem of state existence. The author tried to explore this problem in
the political realism in International Relations (IR) elsewhere."” There
| tied the possibility of state resurrection to the mode of existence of
the state — the state exists not as a thing, but as a norm, as a possible
idea to be embodied and realized. My main claim about the mode of
state existence was derived from Alfred Schuetz’s article on multiple
realities. In the late 40s he developed the idea of a hierarchy of reali-

7 Sergey A. Kucherenko, “Existence of a State as a Value Problem in Political Realism,” Vo-
prosy Filosofii 7 (2021): 5-16.
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ties, where different value-based realities existed against the backdrop
of the Paramount reality — the “world of workings” — “the world of
physical things [...] the realm of my locomotions [...] it offers resistanc-
es to overcome which requires effort.” The main characteristic of this
world is the directed time where working happens and is recorded in
history. As Schuetz emphasizes:

Working [...] [unlike mental action] is irrevocable. My work
has changed the outer world. At best, | may restore the ini-
tial situation by countermoves, but | cannot make undone
what | have done.™

| may glue my favorite mug if it’s broken, or even buy a new one, but
the event of the mug being broken will remain in history and the mug
will never be the same.

Following Shuetz, | too will consider the world of workings to
be ultimately real (if this word is of any meaning), where the true ir-
reversible death — the one we fear — happens. This death we fear most
because it means the complete end of existence. The death of entities
from other planes of reality may be reversed because their very exis-
tence is the result of ever-changing interpretations. The “death” on
other planes of reality, on the opposite, is a matter of interpretation
and may be reversed. Let us take literary characters as an example.
Sherlock Holmes never really dies in waterfall — we may return to pre-
vious books to revive our impressions of his past adventures, wait for
Conan-Doyle to revive his hero, or even write our own fan fiction. The
great detective from Baker Street exists in a way quite distinct from
that of a physical individual and this way allows him to never truly die,
no matter how many times we depict his death or read this depiction.

In a way, it is analogous to a state. When a physical individual
dies, she is irreversibly dead, no matter what we do. We may try to
redefine death, pretend that her life goes on in her children, pretend
that another person is her, etc. All these actions do not revert the fact
of her death: the body that acted in a way that made us recognize it
as a person started to irreversibly decay. The political state, on the
opposite, may be easily revived with the means of imagination and in-
terpretation. When Poland rises from the ashes after 1945, we say that
it is pretty much the same Poland that was in the 30s, and it doesn’t
feel intuitively wrong. Therefore, it is possible to assume, that the state

'8 Alfred Schuetz, “On Multiple Realities,” Philosophy and Phenomenological Research 5, no.
4 (1945): 541.
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exists on a different plane of reality than regular physical objects and
individuals.

Despite this, the state is often perceived as something resembling
an individual, or an organism, who is born, lives, and dies, who has dif-
ferent organs and abilities, who has its own motives, and interests, and
who is almost consciously struggling for survival. This way of thinking
was popularized in IR theory by political realists, especially by struc-
tural realists like Kenneth Waltz. The “tenets” of political realism view
the state as a basic unit of international relations. The states divide
the territory into jurisdictions, making possible international relations.
This view is widespread across most IR scholars nowadays, even out-
side realism and it has its own merits. Yet, this position has downsides:
by thinking of the state as an individual we tend to ascribe to it not
only motives and agency but moral values similar to that of an individ-
ual. Yet, even the realists themselves — namely Hans Morgenthau and
Kenneth Waltz — mention that the state is not an empirical thing, but
a mere abstraction.” As mentioned already, it changes the game. If
the state does not truly exist, we do not have to fear its death, like we
don’t truly fear the death of Sherlock Holmes. Still, the states seem to
exist to some degree, so we have to clarify, how exactly they exist and
why they cannot experience a true “existential threat.”

We’ve said before, that sovereignty is the most important part of
an object we call state. The state can possibly lose almost all its ter-
ritories and people, but if sovereignty remains, the state remains too.
If sovereignty is restored, then the state comes from the dead, even
if it has different territories and people. What is this sovereignty that
matters so much? Though often mistaken for independence in common
knowledge, sovereignty means the supreme authority. The modern
discourse on sovereignty can be roughly traced to Jean Bodin’s “Six
Books of the Commonwealth,” where sovereignty is defined as unre-
stricted power. This power should be truly unrestricted: no authority,
even formal should be exercised over the sovereign, the power should
not be conditional, divided, or temporary. Sovereign is not bound even
by his own law or word.?°

Such sovereignty is not an empirical fact but a political and/or le-
gal claim on how things should be — it is a norm. Bodin himself men-
tions that a people — a free city, for example — may be sovereign as a

19 Hans J. Morgenthau, Politics among Nations: The Struggle for Power and Peace (Singapore:
Mc Graw Hill, 1997), 117; Kenneth N. Waltz, Man, the State and War: A Theoretical Analysis
(New York: Columbia University Press, 2001), 175-176.

2 Jean Bodin, On Sovereignty (New York: Cambridge University Press, 1992), 1.
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whole. No matter how exactly the free city is administrated, the source
of the governmental institutions’ power is assumed to be the supreme
authority of the city as a whole. It creates a lot of potential prob-
lems because such sovereignty is a matter of interpretation: how do
we know for sure, if a magistrate acted on behalf of a whole city and
not out of his self-interest? The sovereignty of this kind is a norm, and
an unclear norm it is. Not only there is an instance that claims to be a
source of unrestricted power; but this instance is often not an empirical
thing and its will is never fully known. This abstract notion of sover-
eignty is also present in Thomas Hobbes, Jean-Jacques Rousseau, and
other social contract theorists with the only notable exception being
Baruch de Spinoza.

| find insightful the notion of sovereignty developed by Stephen
Krasner. In his 1999 book on sovereignty, he stresses that sovereignty
means different things within the same discourse. It is a “multi-faceted
concept” that describes facts and norms that are related but are not
tied hardly to each other. He himself chooses four aspects of sover-
eignty. Two of them are purely legal — international legal recognition
and Westphalian sovereignty, understood as the legal; exclusion of
foreign authority in domestic affairs. The other two are practical goals
— full domestic control and full control of borders.?" These parts of
sovereignty do not covariate strongly. A state may have Westphalian
sovereignty — legally excluding any outside actors — but be unable to
control borders, or it may be effective at domestic control while being
unrecognized in the international arena.

As we’ve noted above, sovereignty is a bunch of interrelated legal
claims on how things should be — a system of norms. We’ve already de-
fined state as the sovereign over a territory because trying to define a
state via territory, population or specific institutions is impractical and
almost futile. So, if we equate state to sovereignty, then we say that
state is first and foremost a bunch of norms, and goals to achieve. On
this level, the state can never be destroyed, for norms and values exist
as a possibility that cannot be truly eliminated. What can be destroyed
is the compliance of empirical facts to these norms. However, it is a
matter of interpretation to a degree.

The state may be viewed as a project, belonging to an individual
or a group. It won’t be an exaggeration to assume that every citizen
may have her own version of this project. Despite the claim that sov-
ereignty is popular and the state realizes the general will, every single

21 Stephen D. Krasner, Sovereignty: Organized Hypocrisy (Princeton, NJ: Princeton University
Press, 1999), 4.
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person may have her own unique understanding of this will, therefore
different opinions on the degree of sovereignty. The same ruler may
be a popular leader or a usurper, depending on the point of view. The
examples are abundant, from the National Socialist German Workers’
Party (NSDAP) and Hitler in the 3 Reich to Saddam and Al Asad in Iraq
and Syria respectively.

Therefore, an existential threat to a state may mean only a fail-
ure to realize a certain project. It doesn’t necessarily make it less of a
threat, yet it opens up a possibility for a more detailed discussion. We
cannot speak of the state as a simple multitude of men and territories;
probably we cannot assume that this multitude may have a single state
project. Therefore, when we speak of the state, we should always keep
in mind its structure, we should always check what group is currently in
power and imposes its project over others.

By doing this, we can have more substantial discussions about actual
risks to the interests of different groups, instead of trying to instill panic by
reference to “existential threats.” By no means do | claim that sovereignty
loss never has any downsides, yet | want to stress that it may have various
effects on different groups of the population, which should be discussed
and evaluated in detail instead of rushing to war in an apocalyptic urge.

IV. Conclusion

As I’ve tried to show, the state per se is not a thing that can be truly
destroyed. For the state is not a thing, but a myriad of social interac-
tions, interpreted via a political project. The discourse of “existential
threat” as a cause for war is almost meaningless if we look closer at
a state. If the state is a project, pursued by a political party, it may be
endangered by unexpected things. Let’s return to the nuclear weapon
doctrines: some of them say that the use of nukes is allowed when the
very existence of a state is at stake — if its sovereignty is endangered.
Yet, the sovereignty may be “endangered” by the results of Parliamen-
tary elections. If the ruling party considers remaining in power vital for
its project, then losing elections is more dangerous than losing a chunk
of the population to an epidemic or a local conflict. Yet, is it a cause
for using nuclear weapons?

| have tried to show above that an “existential threat” to a state is
not a valid just cause for war. The state cannot cease to exist because
it does not really exist in the first place. The state is a set of norms and
values, a project pursued by someone. Every group, maybe every indi-
vidual, may have her own project of the state — therefore her own crite-
ria of what amounts to this state’s death. And the “death” here means
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a hindrance to the realization of a particular project, not a catastrophe
for everyone. It is common to assume that loss of sovereignty means
grave losses to everyone in a state, yet it is not necessarily so. Sure,
the political party in power will definitely lose something, yet some
groups of people will make gains or move on to the realization of their
project. Iraq, mentioned in the very beginning, is a nice example. While
some would say that it lost its sovereignty after the USA invasion, Al
Maliki and his Shia government would definitely disagree; for them, it
was Saddam and his Ba’ath party who brutally usurped power in Iraq
and deprived the people of sovereignty. For them, the losses from the
decades of oppression seemed larger (at least at the moment) than the
destruction caused by the process of regime change.

Therefore, | claim that the “existential threat to a state” is a ma-
nipulative trope, not a valid reason to justify a war. It creates a false
sense of urgency by appealing to the natural fear of death that every
individual has. The notion of “existential threat” should be dropped
completely in favor of the discussion of groups of interest within a
state. It will help to keep in mind that the state is not a single unit,
but a complex system, where different groups compete to realize their
political projects. Thorough evaluation of potential gains and losses
of different groups will make military decisions less hasty, while more
proportional and prudent.
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Abstract

In this article, | raise the question of whether economic sanctions are morally legal.
| present the jus ad bellum principles and the Doctrine of Double Effect (DDE) as the
theoretical basis for analyzing the ethical foundations of this political instrument. | show
that economic sanctions are an instrument of war, that can be morally legitimized through
the DDE and the just war principles. Using the example of the EU-sanctions against Russia
| show how proponents of the DDE justify the use of economic sanctions and what
negative side effects result from their application. From a critical perspective, | want to
show that this kind of moral justification is wrong. My critique is based on the assumption
that the individual intention of an acting person/government can be misdirected by
various external factors. As the groupthink concept illustrates, dissenting opinions are
neglected in the consensus-building process. In addition, advisors, experts and employees
influence the opinion of government officials to a considerable extent. This leads to the
formation of specific moral concepts. This is particularly evident regarding the Russian war
of aggression against Ukraine. The Russian government has created its own moral code
based on historical events, individual opinions and fantasies of maintaining power. This
is contrary to the moral codes of Western states. The difference in moral concepts also
results in different intentions to act. These different views make it difficult to evaluate
sanctioning procedures as morally good or bad. Consequently, the mere focus on intention
is insufficient as an assessment standard for the moral status of an action.
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I. Introduction

anctions have always played an important role in the context of

international politics. Political and economic sanctions are funda-

mental tools in the foreign policy behavior of states, the central
actors in the sphere of international politics. States or governments
use international sanctions' to criticize the political behavior of a
state. This form of reprimand has a symbolic effect and usually serves
to draw the attention of the public to a state’s political misconduct.
However, with the use of symbolic sanctions, a sender does not only
demonstrate his critical attitude towards the political behavior of a
state. He wants to flaunt the moral status of his own political actions
to the public.? In the relevant research literature, little attention is paid
to the symbolic impact of sanctions. Rather, international sanctions
are characterized as an instrument of political action that serves, as a
means of pressure for states to exert the greatest possible influence
on the political actions of another state and, in this regard, to achieve
that the sanction receiver is forced to change his behavior in favor of
the ideas of the sanction sender due to the sustained pressure situation.
This form of influence on the state’s political actions presupposes the
condition, that immense pressure is exerted on a sphere of action that
is important for the sanction receiver, so that his room for maneuver
is considerably restricted in this sphere. For example, the use of eco-
nomic sanctions reduces a state’s ability to act in an economic sector.
These restrictions not only lead to negative economic consequences,
but also have effects on the political course of action of the sanction
receiver.? According to the argumentation of supporters of economic
sanctions, the pressure situation on the economic and political sectors
leads to an adjustment of the political actions of the sanction receiver,
which corresponds the ideas of the sanction sender. However, what is
forgotten in the context of imposing economic sanctions is the fact
that the economic damage resulting from the use of these sanctions,
not only affects the political elite of a sanction receiver (state), but
also causes considerable suffering, especially on the side of his civilian

' In the following, | will use the term international sanctions to refer to both political and
economic sanctions applied on the global political stage.

2 Cf. Hossein G. Askari, John Forrer, Hildy Teegen, and Jiawen Yang, Economic Sanctions: Ex-
amining Their Philosophy and Efficacy (Westport, CT: Praeger Publishers, 2003).

3 In South Africa, for example, severe economic sanctions and sports boycotts led society to
criticize the Afrikaner government’s political course. The Afrikaner government’s room for ma-
noeuvre was thus limited. Cf. Bruce Jentleson, Sanctions: What Everyone Needs to Know (New
York and Oxford: Oxford University Press, 2022).
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population due to the economic impairment.* Due to the infliction of
suffering of innocent people, the use of such instruments constitutes
an action that has both a positive and a negative effect. Accordingly, it
is an action with a double effect. From a moral philosophical perspec-
tive, the question arises as to how such actions can be legitimized? Pro-
ponents of such actions point to the Doctrine of Double Effect, which
makes such an action appear morally legitimate, insofar as the actor
performs the action solely with a good intention and foresees any neg-
ative consequences but does not bring them about deliberately. Anoth-
er attempt to justify the sanctions process as morally legitimate is the
use of certain conditions taken from the just war theory. If the moral
status of an action is examined based on the criteria of just war theory,
then this action must be an act of war. Likewise, the tools of action
used during the act must have a belligerent character. A sanctions pro-
cedure can be equated with siege wars, since the use of certain means
generates suffering on the side of the sanction receiver. In this respect,
economic sanctions can also be ascribed a warlike nature, since being
a fundamental tool of sanctions processes, they play a significant role
in bringing about suffering.

In the context of this article, | would like to show that sanctions
procedures, understood as actions that generate civil suffering, can be
morally justified with the help of just war principles and the Doctrine
of Double Effect. However, these attempts are problematic. Problem-
atic especially regarding the intention of an action. As will be shown,
sanctioning procedures can be described as actions that have positive
and negative consequences. The intention behind a sanctioning pro-
cedure can be morally good. However, the consequence that follows
the action can be bad. What happens if the bad consequence is de-
liberately intended by the actor? From the standpoint of an absolut-
ist view, intended harm cannot be morally justified. The intentional
harm of a person constitutes a direct violation of his right to life. A
nonabsolutist view expands the possibility to justify intentional harm
morally. However, the moral justification of incidental harm proves to
be much more difficult. This becomes particularly clear regarding the
distortion of intentions by external factors. Consensus-based decisions
that do not consider alternative interpretations of a problem generate
distorted ideas about morally good behavior. Subsequently, this leads
to misconceptions about the moral status of an intention. To explain

4 Cf. Joy Gordon, “A Peaceful, Silent, Deadly Remedy: The Ethics of Economic Sanctions,”
Ethics & International Affairs 13 (1999): 123-142.

[315]



FLORIAN LADURNER AN ETHICS OF SANCTIONS?

the justification of the moral status of sanctions, especially economic
sanctions, the EU sanctions against Russia serves as an empirical exam-
ple. The second section briefly explains different types of sanctions.
Here, a differentiation is made between symbolic and result-oriented
sanctions. Economic sanctions which stay in the focus of my analysis
are considered to be result-oriented sanctions. The third section ex-
plains their belligerent nature. The assumption is made that sanctioning
procedures are equivalent to siege wars. Comprehensive and smart/tar-
geted sanctions are tools of warfare. They violate a person’s individual
right to life. The fourth section briefly explains why the EU sanctions
against Russia can be seen as acts which contain positive consequences
as well as negative ones. Sections five and six set out the attempts to
justify the moral status of economic sanctions. In the seventh section |
set out my critique of the attempts to justify sanctions.

| assume that the intention of an action cannot be considered as
a standard of valuation for the moral status of an action, because the
intention is distorted by false moral concepts and external factors.

Il. Types of sanctions

According to Bruce W. Jentleson, there is a variety of sanctions that
have divergent objectives depending on their motivation and scope. Fol-
lowing Jentleson, economic sanctions are the most frequently applied
measures in the context of international politics.> The importance of
economic sanctions can be justified by the fact that political/diplomatic
sanctions tend to be of a symbolic type. In contrast to result-oriented
sanctions,® symbolic sanctions are not primarily intended to exert influ-
ence on the political actions of the sanction receiver and to force him to
change his previous behavior with the help of sufficient pressure. Symbol-
ic (political) sanctions serve more as an expression of a protest attitude
or as an act of self-assurance of one’s own moral actions.’

A key aspect that stands out when considering international sanc-
tions, especially economic sanctions, is that such sanctions processes
have a punitive character. The basic structure of such procedures shows
parallels to sanctioning processes which come into play in the legal

> Cf. Jentleson.

¢ | consider economic sanctions as result-oriented sanctions, because with their use sanction
senders want to achieve a concrete result. Political sanctions, however, are not result-orient-
ed. Sanction senders use them to harmonize existing disagreements without having a defined
goal in mind.

7 Cf. Askari et al.
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sphere. As Peter Wallensteen points out, sanctions are viewed from
a legal perspective as measures designed to ensure compliance with
specific legal norms.® The UN Charter — a central instrument of inter-
national law for the preservation and maintenance of a global peace
order — considers international sanctions as appropriate measures to
punish acts of state aggression which constitute a threat to interna-
tional peace.? Such acts of aggression constitute a violation of the
norms set forth in Article 1 of the UN Charter." In order to counter
this violation effectively, punitive measures in the form of sanctions
are needed. The punitive character of international sanctions is re-
vealed by the fact that non-compliance with a norm of international
law entails considerable consequences for the rule-breaker. The pun-
ishment of a norm violation, however, is not the only goal that in-
ternational organizations such as the United Nations (in the context
of multilateral sanctions procedures) or states (in the context of uni-
lateral sanctions procedures) associate with international sanctions.
As David Cortright and George A. Lopez have noted, the use of
sanctions is always linked to the intention that the sanction send-
er can exert considerable influence on the political behavior of the
sanction receiver and in this respect force him to adapt his actions:
“Both, the means of influencing the target and the criteria for lifting
pressure are set in terms of demand, compliance, and ostracism.”™
Johan Galtung specifies the punitive nature of international sanctions
and the objectives associated with them in more detail and emphasizes
that influencing the political actions of the sanction receiver and the
accompanying intention to realize a change in behavior are nothing
else than the enforcement of the national interests of the sanction
sender. He assumes:

We shall define sanctions as actions initiated by one or
more international actors (the senders) against one or
more others (the receivers) with either or both two purpos-

8 Peter Wallensteen, “Economic Sanctions: Ten Modern Cases and Three Important Lessons,”
eds. Miroslav Nincic and Peter Wallensteen, 87-130 (New York: Praeger Publishers 1983).

? Article 41 of the UN Charter defines economic sanctions as key measures that are decided by
the Security Council and implemented by UN member states in the event of a threat to peace
at the global political level. According to the Charter, however, such measures are only used if
the diplomatic measures listed in Article 40 cannot contribute to end the threat situation; cf.
UN-Charter, https://www.un.org/en/about-us/un-charter/chapter-7.

10 Cf. Article 1.1 UN-Charter, https://www.un.org/en/about-us/un-charter/chapter-1.

" David Cortright and George A. Lopez, The Sanctions Decade: Assessing UN Strategies in the
1990s (Boulder, CO: Lynne Rienner Publishers, 2000), 28.
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es: to punish the receivers by depriving them of some value
and/or to make the receivers comply with certain norms the
senders deem important.™

The application of international sanctions takes two different forms:
comprehensive and smart/targeted sanctions. Since the 1990s, com-
prehensive sanctions have received less and little attention on the
world political stage. Multilaterally imposed sanctions have been used
considerably less by sanction senders such as the UN. Biersteker et al.
point out that

[iIn only two instances (the former Yugoslavia in 1992 and
Haiti in 1994), the Security Council imposed new compre-
hensive measures for a period (following targeted ones),
but the last time a comprehensive trade embargo was im-
posed by the UN was in 1994.%

The reason for this were the humanitarian consequences that compre-
hensive sanctions had for the civilian population. While comprehensive
sanctions aim to punish the political elite as well as the civilian popula-
tion for political misconduct initiated by government officials, smart/
targeted sanctions seek to avoid such an unbalanced punishment.
Although their application requires more preparatory work and time,
proponents of smart/targeted sanctions consider them more promising
than comprehensive sanctions. The latter are significantly more time
and cost-saving in their use. However, they are less successful than
smart/targeted sanctions because of the existing negative consequenc-
es. Biersteker et al. explain the difference as follows:

[Tlargeted sanctions are more complex than comprehen-
sive sanctions. They entail decisions about whom to target,
how to limit indiscriminate unintended consequences, and
often, a strategy for how to suspend or lift them in an in-
cremental manner as the situation on the ground changes.™

12 Johan Galtung, “On the Effects of International Economic Sanctions: With Examples from
the Case of Rhodesia,” in Dilemmas of Economic Coercion: Sanctions in World Politics, eds.
Miroslav Nincic and Peter Wallensteen, 17-60 (New York: Praeger Publishers 1983).

3 Thomas J. Biersteker, Sue E. Eckert, and Marcos Tourinho, “Thinking about United Nations
Targeted Sanctions,” in Targeted Sanctions: The Impacts and Effectiveness of United Nations
Action, eds. ). Thomas Biersteker, Sue E. Eckert, and Marcos Tourinho, 11-37 (Oxford: Oxford
University Press 2016), 11.

“Ibid., 13.
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Critics of smart/targeted sanctions emphasize, however, that the suffer-
ing caused by these measures on the side of the sanction receiver is not
reduced and exists to a similar extent as in the case of comprehensive
sanctions. Instead of the desired change in behavior, which is supposed
to be brought about by targeted sanctions procedures, governments
of sanctioned states reinforce domestic repression against the popu-
lation when smart/targeted sanctions are applied.”™ Another criticism
concerning the economic inefficiency of smart/targeted sanctions is
that the restriction of economic trade resulting from the imposition of
sanctions affects the sanction receiver far less than the sanction sender
would hope. There are enough loopholes for sanction receivers to use
the imposed sanctions to their advantage and thus be able to mitigate
the effectiveness of the sanctions directed against them. Sorpong Peou
is clearly right in saying that

[als one market closes with the imposition of sanctions [...]
the target nation can simply shift its economic focus to
new markets and trading partners, bypassing sanctions, and
maintaining a healthy level of trade.

Since international sanctions, whether comprehensive or targeted, are
always associated with the creation of suffering, their application ap-
pears problematic from a moral philosophical perspective. This aspect
becomes particularly clear regarding the use of economic sanctions,
because comprehensive or targeted economic sanctions resemble siege
wars in their design and modus operandi.

lll. Comprehensive and smart/targeted economic sanctions as instru-
ments of warfare

The application of comprehensive economic sanctions is so broad in its
form that the extent of the damage not only affects individual sectors
of the economy, but also leads to untold suffering within the civil-
ian population of the sanctioned state. The economic consequences
resulting from trade restrictions affect, among other things, the job
security of the working population and lead to a shortage of domes-

15 Sorpong Peou, “Why Smart Sanctions Still Cause Human Insecurity,” Asian Journal of Peace-
building 7, no. 2 (2019): 272.

'¢ Ibid., 270.
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tic food supplies, which in further consequence leads to famine."
Instruments of comprehensive sanctions —understood as a fundamental
component of an act of war — violate international humanitarian law by
punishing not only the political elite of a sanctioned state but also the
civilian population for political misconduct. Comprehensive economic
sanctions not only affect those who are responsible for bringing about
the conflict, but also those who are completely uninvolved in bringing
about the conflict situation. Michael Gross and Tamar Meisels point
out that this serious disregard of the duty to protect innocent civilians
is not unusual in the context of comprehensive sanctions procedures:

Civilians are not legitimate wartime targets and must not be tar-
geted directly. When states resort to economic warfare, how-
ever, civilians are at the forefront and often the first to suffer.

The same can be said regarding the application of smart/targeted sanc-
tions. Although targeted sanctions are aimed at a specific group of indi-
viduals or institutions, they can still cause extensive damage. This is the
case when the political elite affected by smart/targeted sanctions diverts
the negative sanctions consequences onto the population. The causation
of civilian suffering resulting from the use of comprehensive or targeted
economic sanctions proves to be difficult for their moral legitimization.
Difficult in this case because the disregard of the difference between those
causing the conflict and those not involved in it is a violation of the indi-
vidual right to life.

Based on the historical process of establishing the right to life as an es-
sential and universally valid human right at the global political level, there
arise two essential prerequisites for the validity of this right, which Pierre Em-
manuel Dupont characterizes as protection against the arbitrary deprivation
of individual life and as a state duty to preserve and respect the right to life.
According to Dupont, protection against deliberate deprivation of life
claims validity at both national and international political levels for all
socioeconomic concerns and also implies an unqualified obligation of
respect for this right, which states must comply with by all conceivable
means. The imperative to preserve and respect the individual right to life
of every person implies for states the task to analyze the consequences
of their actions on a national and international level in order to recog-

7 Cf. Gordon.

'8 Michael L. Gross and Tamar Meisels, “Soft War: The Ethics of Unarmed Conflict,” in Michael
L. Gross and Tamar Meisels, eds., Soft War: The Ethics of Unarmed Conflict (Cambridge: Cam-
bridge University Press, 2017), 22.
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nize possible negative effects on political and social spheres, which sub-
sequently lead to difficulties regarding the individual life of a person. An
act carried out by a state must therefore be designed in such a way that
the preservation and respect of the individual right to life applies not only
to the area in which the act is carried out, but also to spheres that are not
directly affected by this act.™

With regard to economic sanctions, Dupont comes to the con-
clusion that their application at the level of international politics is a
violation of the two conditions mentioned above — protection against
arbitrary deprivation of individual life and preservation and respect of
this essential human right. Accordingly, the use of economic sanctions
is an act of deliberate disregard of the right to life of any person. Du-
pont assumes:

[1]t can be argued that the effective realization of the right
to life requires States implementing economic sanctions to
refrain from deliberately enacting measures, the effect of
which would be the deprivation of individuals of food, or
worse, their subjection to hunger or starvation.?

The fact that economic sanctions, either in the form of comprehensive
or smart/targeted sanctions, are measures which violate the individual
right to life underlines the assumption that such foreign policy instru-
ments are tools of war that can be compared to siege wars in terms of
their nature and objectives. For Joy Gordon, a siege is a particularly
cruel instrument of a warfare because it seeks to change the behavior
of the enemy by imposing massive restrictions on vital supplies and,
by doing so, deliberately intends the suffering of the population which
comes as a result of these restrictions.

Gordon states that [s]liege operates by restricting the econ-
omy of the entire community, creating shortages of food,
water, and fuel. Those who are least able to survive the
ensuing hunger, illness, and cold are the very young, the
elderly, and those who are sick or injured. Thus, the direct
consequence of siege is that harm is done to those who are
least able to defend themselves, who present the least mil-

19 Cf. Pierre-Emmanuel Dupont, “Human Rights Implications of Sanctions,” in Economic Sanc-
tions in International Law and Practice, ed. Masahiko Asada, 39-61 (London and New York:
Routledge, 2020), 43.

2 |bid., 43.
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itary threat, who have the least input into policy or military
decisions, and who are the most vulnerable.?’

Although comprehensive as well as targeted economic sanctions in
their form as instruments of war produce civilian suffering, there are
nevertheless possibilities that prove the moral status of such mea-
sures.

Such attempts of justification, on the one hand, incorporate the
basic tenets of just war theory. On the other hand, the Doctrine of
Double Effect also serves as a theoretical basis to justify the moral
status of economic sanctions. The economic sanctions imposed by the
European Union against the Russian Federation are an ideal empirical
example to illustrate how sanctions procedures causing civilian suf-
fering can be considered in line with moral principles. Before going
into detail on the respective justification attempts and their empirical
application, it is first necessary to take a closer look at the sanctions
example, including the objectives of the sanction sender and the nega-
tive effects that the use of such measures entails.

IV. The EU sanctions against Russia: Good intentions, bad consequences

As has already been made clear, when imposing economic sanctions,
the sanction sender not only pursues the goal of punishing political
misconduct created by the sanction receiver, but also pursues the goal
of exerting influence on the political actions of the sanctioned state.
By inflicting considerable damage in the economic sphere, the sender
induces the receiver to correct his behavior.

The fact that economic sanctions are an instrument of foreign pol-
icy which pursue a mixture of punishment and influence is illustrated
by the sanctions against the Russian Federation imposed by the Euro-
pean Council in the case of the Ukraine war. Combined with financial
sanctions that force the exclusion of Russian banks from the global
financial system, EU economic sanctions aim at inflicting significant
damage on the Russian economy. Among other things, a ban on the
import and export of Russian and European goods is intended to sig-
nificantly limit the productivity of the Russian economy. The export
restrictions on European goods to Russia as well as the import ban of
Russian goods to Europe serve not only as a punitive measure against
the aggressive actions of the Russian government. By imposing such
measures, the EU (European Council) is also pursuing the goal of stop-

21 Gordon, 125.
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ping the war of aggression on Ukrainian territory, the continuation
of which is essentially financed by Russia’s economic output.?? The
end of the war is also indirectly associated with the hope that a col-
lapse of the Russian economy and the ensuing negative consequences
for the political elite will lead to unrest and bring about a change in
the political system.?* Since the collapse of the Soviet Union, the in-
terconnectedness of politics and economics has fostered the system
of oligarchy. The Russian economy is basically used by this system
to promote private interests. Economic sanctions, especially in the
form of smart/targeted sanctions, target oligarchs accordingly. This
measure is combined with a specific hope: if companies of Russian oli-
garchs incur financial losses due to trade restrictions, then oligarchs
will take a more critical stance towards the war initiated by the Rus-
sian government. The same can be expected if their assets abroad are
frozen due to targeted sanctions regulations.

Since governments are a collective of rationally acting individuals,
they are aware of the negative effects of sanctions and initiate counter-
measures to prevent possible subversion initiated by backbenchers who
want to use the situation for their own profit. Such a circumstance
considerably reduces the punitive function of economic sanctions. Ac-
cordingly, if a sanction sender wants to initiate a successful sanctions
process, he must increase the pressure on the sanction receiver. This is
usually done by mixing comprehensive and smart/targeted sanctions.

For example, the first EU sanctions package (February 23, 2022)
included personal smart/targeted sanctions against members of the
Russian parliament as well as comprehensive measures that significant-
ly restrict the Russian state’s access to European capital and financial
markets and the use of related services.”* However, the targeted and
comprehensive nature of such financial and economic restrictions has
also a considerable impact on the everyday life of the Russian popu-
lation. The exclusion of Russian banks from the international SWIFT
system and the discontinuation of the provision of euro banknotes to
Russian banks?®> make it difficult for Russian citizens to obtain finan-
cial assistance from family members living in Europe. Small businesses

22 Cf. “EU Sanctions against Russia Explained,” European Council, accessed July 30, 2023,
https://www.consilium.europa.eu/en/policies/sanctions/restrictive-measures-against-russia-
over-ukraine/sanctions-against-russia-explained/.

2 (f. Jentleson, 10.

24 Cf. “EU response to Russia’s invasion of Ukraine,” European Council, accessed July 30, 2023,
https://www.consilium.europa.eu/en/policies/eu-response-ukraine-invasion/.

% |bid.
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which have relations with European companies no longer receive orders
from them, resulting in job losses and bankruptcies.

Consequently, the EU’s economic sanctions against Russia are a
direct violation of the individual right to life. The Russian population
cannot be held responsible for the annexation of Crimea in 2014 and
the outbreak of the Ukrainian war in 2022, as they lack any political
decision-making authority in this regard or have been deprived of it by
the government through corresponding legal regulations. However, the
European Union, as sanction sender, equates the Russian population with
the conflict perpetrators sitting in the Kremlin. This is evident, among
other things, in the tightened entry regulations for Russian citizens. So
far, the European Council has imposed travel sanctions on more than
1.800 people, mostly Russian politicians and businessmen. Since Sep-
tember 2022, the visa facilitation agreement between the EU and Russia
has been suspended. For Russian citizens travel visa applications to EU
member states are now associated with higher costs, additional bureau-
cratic work and longer waiting times.?® Although at first glance travel
restrictions cannot be directly assigned to the catalog of measures of
economic sanctions procedures, they are nevertheless to be understood
as a sanctions instrument of economic nature. The unrestricted possi-
bility to travel is an essential part of the realization of a free and happy
life and thus part of an individual right to life. If this possibility is made
more difficult by means of bureaucratic hurdles, individuals can no lon-
ger freely decide how and where they can contribute their labor. The
increasing globalization of the economy and the labor market make it
possible for people to freely decide which profession they want to take
up and in which country they want to practice it. The freedom of move-
ment of workers stipulated in the EU treaties is the best example of how
the unrestricted possibility to travel can contribute to the development
of a person’s professional and private life.?’ If, due to travel restrictions,
Russian society is deprived of this element for freely shaping one’s own
life, it is a violation of the individual right to life. Russian citizens are not
only deprived of the opportunity to educate themselves through cultural
exchange and to contribute to the realization of an open society, but
they are also prevented from using their professional skills elsewhere.
Consequently, the EU sanctions against Russia represent a concrete dis-
regard of the individual right to life and a violation of the unrestricted
development of one’s professional life.

2 |bid.

27 Cf. “EU Regulation on the Free Movement of Workers within the Union,” EUR-Lex, accessed
July 30, 2023, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32011R0492.

[324]



CONATUS ¢ JOURNAL OF PHILOSOPHY VOLUME 8, ISSUE 2 « 2023

At the beginning of this analysis, sanctioning processes which take
place at the international political level were declared to be acts of
war. Economic sanctions, understood as central instruments of sanc-
tions processes, must consequently be understood as tools of war. Ac-
cording to just war theory, wars can be morally justified if they fulfill
certain conditions. Thus, insofar as there is a way to examine whether
acts of war are morally justified, this approach can also be applied with
regard to examining the moral content of economic sanctions. In this
context, the jus ad bellum principles — the rules which clarify whether
the initiation of an act of war can be regarded as morally justified — ap-
pear to be suitable. As already stated, the EU sanctions against Russia
serve as an empirical example.

V. Justification of economic sanctions from the perspective of Just War Theory

According to Joshua Stuchlik, just war theory represents a middle
ground between pacifism and political realism.?® While the theoretical
concept of pacifism regards morality as a fundamental criterion for
evaluating acts of war and consequently prohibits any act of war, since
it can never be in conformity with moral principles, political realists
relativize the position of morality. For them, moral standards are irrel-
evant in the context of foreign policy.?? Just war theory considers war
to be fundamentally problematic from a moral point of view. However,
the theory also allows assumptions, which do not fundamentally label
an act of war as morally illegitimate. Jus ad bellum specify concrete
conditions that must be all fulfilled in order to morally justify an act
of war.?° The number of criteria, however, appears variable. While Hel-
en Frowe names seven concrete jus ad bellum principles,' Robert L.
Holmes names eight principles.?? In the context of this analysis, the
number of conditions is reduced to four. The principles of just cause
and proportionality are considered as one condition. The principles
of reasonable chance of success and last resort form together also
one condition. Legitimate authority represents the third condition. The
principle of right intention is classified as the fourth condition.

28 Cf. Joshua Stuchlik, Intention and Wrongdoing: In Defense of Double Effect (Cambridge:
Cambridge University Press 2022), 15.

2 |bid.
* |bid.

31 Cf. Helen Frowe, The Ethics of War and Peace: An Introduction (London and New York:
Routledge, 2015).

32 Cf. Robert L. Holmes, On War and Morality (Princeton, NJ: Princeton University Press 1989).
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The condition legitimate authority means that the authority to act
in a war embodies a person or group with political responsibility. This
means that private individuals or businessmen do not have the authori-
ty to declare war, wage war or end war.>?

As for economic sanctions imposed by the EU against Russia in
the case of the Ukraine war, proponents of such a sanctions policy
see the EU measures as legitimate, since they were issued by a legiti-
mate authority. Among the general public, the European Union is often
named as the sanction sender. In general, the EU represents a political
entity composed of various institutions. The EU sanctions process is a
multi-layered procedure involving several actors. The European Coun-
cil, an EU body composed of the government leaders of the 27 member
states, plays an important role in the sanctions process. “All decisions
to adopt, amend, lift or renew sanctions are taken by the Council fol-
lowing examination in the relevant Council working groups.”3* The EU
Member States, in their turn, are responsible for the domestic imple-
mentation of the provisions adopted by the Council. The High Rep-
resentative of the Union for Foreign Affairs and Security Policy and
the European Commission also have important roles in the sanctions
process:

For its part the European Commission presents proposals,
jointly with the High Representative for regulations. Once reg-
ulations are adopted the Commission works to facilitate their
implementation in the EU and addresses questions of interpre-
tation by economic operators. The European Commission is
responsible for ensuring the uniform application of sanctions.®

The just cause principle states, that an act of war must be based on
a reasonable and just foundation. Thomas Aquinas assesses the just
cause principle as closely linked to the principle of proportionality.
According to this, war should only be waged against those who
have played a decisive role in bringing about war. Referring to the con-
nection between the principle of just cause and the principle of pro-
portionality Thomas Aquinas states: “[A] just cause is required, namely

33 Cf. George Lukas, Military Ethics: What Everybody Needs to Know (New York: Oxford Uni-
versity Press, 2016), 71.

34 “European Union Sanctions: How does the EU Impose Sanctions?” European Union: External
Action, accessed July 30, 2023, https://www.eeas.europa.eu/eeas/european-union-sanctions_
en#10705.

* |bid.
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that those who are attacked, should be attacked because they deserve
it on account of some fault.”*

The self-defense of a state against an unlawful attack by an ag-
gressor constitutes a just cause in this respect. From the perspective of
international law, this is regulated in Article 51 of the UN-Charter.?’

The condition of proportionality, however, includes another fac-
tor. Thus, the response to an act of war must be the result of a balanc-
ing process of negative action consequences and intended objectives
associated with the declaration of war. The evil caused by a belligerent
action must be always consistent with the intentions of the involved
actors. The EU sees the sanctions packages that it has adopted as mor-
ally justified and links its justification to the political misconduct cre-
ated by the Russian government:

The EU and its member states strongly condemn Russia’s
brutal war of aggression against Ukraine and the illegal an-
nexation of Ukraine’s Donetsk, Luhansk, Zaporizhzhia and
Kherson regions. They also condemn Belarus’ involvement
in Russia’s military aggression.3®

The Russian war of aggression, which contradicts international law, im-
plies not only that the Ukrainian state has a right to self-defense, but it
also assumes that actors which are not directly involved in the conflict
perceived this war as a threat to their own national existence.

From the perspective of the EU, the Russian war of aggression con-
stitutes a concrete violation of territorial sovereignty. The Russian an-
nexation of Ukrainian territory is a clear disregard of Ukraine’s state
independence. All acts of war on Ukrainian territory constitute a viola-
tion of territorial integrity. This is already mentioned in an EU Council
Regulation of 2014 as a legitimate reason for imposing sanctions on
Russia:

[Tlhe Heads of State or Government of the Union’s Mem-
ber States strongly condemned the unprovoked violation

3% Thomas Aquinas, “Question 40: On War, Article 1: Whether it is always Sinful to Wage
War?” in The Ethics of War: Classic and Contemporary Readings, eds. Gregory M. Reichberg,
Henrik Syse, and Endre Beby (Malden, MA, Oxford, and Victoria, TX: Blackwell Publishing,
2016), 177.

37 Cf. Lucas, 72.

38 “EU responses to Russia’s invasion of Ukraine,” European Council, accessed July 30, 2023,
https://www.consilium.europa.eu/en/policies/eu-response-ukraine-invasion/.
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of Ukrainian sovereignty and territorial integrity by the
Russian Federation and called on the Russian Federation
to immediately withdraw its armed forces to the areas of
their permanent stationing, in accordance with the relevant
agreements.*

However, the EU itself considers these violations as an indirect disregard
of its own sovereign independence and territorial integrity, which is why
a reaction to them seems justified from a moral point of view. In terms of
the principle of proportionality, the imposition of economic sanctions is an
appropriate action on the part of the EU. Although the Russian war of ag-
gression is not directed at the EU and does not take place on European ter-
ritory, Ukraine is nevertheless an immediate geographical neighbor whose
loss of sovereignty and territory also indirectly poses a threat to Europe.

Accordingly, economic sanctions also represent the last resort
before a military confrontation. As just war theory assumes, war as
ultima ratio means that political (diplomatic) attempts to resolve the
conflict have failed. Notwithstanding, war also represents a contin-
uation of the negotiation process. However, the protagonists at the
negotiating table have switched places, politicians and diplomats are
now being replaced by the military as negotiating partner. Instead of
intensive rounds of talks, the focus is now on the use of armed force as
a central means of conflict resolution.

Regarding sanctions, the principle of last resort diverges somewhat
from the course. Economic sanctions represent a kind of middle ground
between diplomacy and armed force. However, since sanctions proce-
dures resemble siege wars by their very nature, sanctions can already
be seen as a breeding ground for a future armed conflict. If economic
sanctions are deemed insufficient to resolve a conflict, their ineffective-
ness provides the argumentative basis for the use of armed force.* Since
all diplomatic negotiations to resolve the Russia-Ukraine conflict have
failed since 2014 and no direct Russian attack on European territory has
taken place, the EU considers the imposition of economic sanctions as a
last resort to end this military conflict. President of the EU Commission
Ursula von der Leyen describes this course of action as follows:

3 “Council Regulation (EU) No 269/2014 of 17 March 2014,” EUR-Lex, accessed July 30,
2023, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:320 14R0269.

40 Cf. Jack T. Patterson, “The Political and Moral Appropriateness of Sanctions,” in Econom-
ic Sanctions: Panacea or Peacebuilding in a Post-Cold War World, eds. David Cortright and
Ceorge A. Lopez, 89-96 (Boulder, CO: Westview Press, 1995), 90.
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For almost one year now, Russia’s war of aggression has
been sowing death and destruction. Putin is not only wag-
ing a brutal war on the battlefield but he is also viciously
targeting civilians. The aggressor has to pay for this.*'

The use of economic sanctions, as the statement shows, is also associ-
ated with a reasonable chance of success.

The principle of right intention takes up an essential aspect that
also forms a central standard of valuation for the moral status of
actions within the framework of the Doctrine of Double Effect. Ac-
cording to the classical interpretation of the just war theory made by
Thomas Aquinas, the principle of right intention must always have the
good in view and must take up the avoidance of evil. An action that
pursues something bad as its goal is considered morally reprehensible.
George Lucas writes in this regard: “Only the desire to restore peace
and establish justice under the rule of law constitute right intentions
on the part of the declaring authority.”*?

Regarding the imposition of economic sanctions on Russia, the EU
justifies its approach with the fact that the use of these measures is
linked to the intention to massively restrict Russia’s technical as well as
infrastructural possibilities to continue the war of aggression against
Ukraine: “The measures are designed to weaken Russia’s economic
base, depriving it of critical technologies and markets and significantly
curtailing its ability to wage war.”** Consequently, by imposing eco-
nomic sanctions, the European Union is pursuing the goal of exerting
considerable influence on the political actions of the Russian govern-
ment with the help of economic restrictions and, by exerting pressure in
the economic sphere, to persuade the political leaders to correct their
political misconduct.

The attempt to morally justify the EU economic sanctions against
the Russian Federation with the help of generally accepted principles of
just war theory reaches its limits when applying the condition of right
intention. With the outbreak of the Ukraine war and Europe’s disen-
gagement from Russia as a primary energy supplier, the governments of

41 “Statement by President von der Leyen on the 10* Package of Sanctions against Russia,” Del-
egation of the European Union to Ukraine, accessed 30 July, 2023, https://www.eeas.europa.
eu/delegations/ukraine/statement-president-von-der-leyen- 10th-package-sanctions-against-
russia_en?s=232.

42 Lucas, 74.

43 “Sanctions Adopted following Russia’s Military Aggression against Ukraine,” European Com-
mission, accessed 30 July, 2023, https://finance.ec.europa.eu/eu-and-world/sanctions-restric-
tive-measures/sanctions-adopted-following-russias-military-aggression-against-ukraine_en.
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EU member states had to take swift action to prevent a rise of energy
prices which could become a burden for their economy and civilian
population.

EU sanctions against the Russian energy sector initially focused
on a ban on imports of Russian coal (fifth sanctions package, April 8,
2022) and an import restriction on crude oil and refined petroleum
products (sixth sanctions package, June 3, 2022). However, these im-
port restrictions include exceptions for Bulgaria and Croatia, which
continue to rely on oil products from Russia due to their geographic
location and technical deficiencies, respectively. These exceptions are
temporary.* It was also not possible to enforce a comprehensive ban
on imports of Russian gas, as some EU countries, such as Germany,
were significantly dependent on its purchase. An immediate halt to the
supply of Russian gas would have had a significant negative impact on
the German economy due to the lack of alternative sources of supply.
These problems with the imposition of sanctions make it clear that
the EU’s intention to act has a good aim in mind (ending the war by
weakening the economy through sanctions), but at the same time its
intention works against the realization of this positive aim and bring
about a prolongation of the war. As Julian Walterskirchen et al. point
out, the economic sanctions generated a significant increase in energy
prices, which resulted in a current account surplus for the Russian bud-
get in 2022. Moreover, the sanctions did not cause a significant drop
in the Russian energy market in the first months:

In the first 100 days of the war, Russia gained 93 billion
euros from energy exports, of which the EU imported 6 1%.
Even though import volumes fell, export prices are 60%
higher on average than 1 year ago, and fossil fuel revenues
are estimated to exceed Russian spending on the invasion
of Ukraine.*>

The economic sanctions imposed by the EU with the purpose to influ-
ence the war in Ukraine have produced a negative effect of action. In-
stead of a quick end to the war through massive damage to the Russian
economy, the sanctions have produced the opposite. Thanks to high
energy prices, the Russian budget has been able to reap rich profits,
thereby further replenishing the war chest.

4 Ibid.

4 Julian Walterskirchen, Gerhard Mangott, and Clara Wend, Sanctions Dynamics in the Cases
of North Korea, Iran, and Russia: Objectives, Measures and Effects (Cham: Springer, 2022), 62.
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The justification of such an action with positive and negative con-
sequences appears problematic from a moral philosophical point of
view. The question arises as to how the action as a whole is to be
judged morally if the respective parts of the action, however, have dif-
ferent evaluations.* Thus, as in the case of the EU sanctions against
Russia, the intention of the sanction sender (EU) can be evaluated as
morally good. The action consequences, however, can be all in all mor-
ally reprehensible or some of them can be good, some of them can
be bad. The Doctrine of Double Effect is a conceptual approach that
attempts to resolve this problem and to subject an action — despite
divergent evaluations of the respective parts of the action — to moral
scrutiny in its entirety.?’

The Doctrine of Double Effect is based on the attempt to morally
justify an act of self-defense described by Thomas Aquinas. The condi-
tions contained in this attempted justification are essentially identical
to the above listed principles regarding the legitimacy of a just war.
In this respect, the Doctrine of Double Effect offers a complement to
the previously described attempted justification of the moral status of
economic sanctions. The doctrine starts with its justification where the
just war principles attempt fails: Namely the actor’s intention.

In the following section, the Doctrine of Double Effect is briefly
explained. Subsequently, the EU sanctions against Russia will be used
to show how sanctions processes with positive and negative action
consequences can be morally justified.

VI. The Doctrine of Double Effect

The basic assumption of the Doctrine of Double Effect is that an action
with a conscious evil intention cannot be permitted because it violates
moral principles, such as the individual right to life. This includes ac-
tions that have the realization of something good in mind, however,
intend to achieve this goal with the help of a bad intention. As Kamm
argues, “[ilf we intend an evil (even as a means), bringing about the evil
would give us a reason for action and this is thought to be wrong.”*®
An exception to this rule exists if the actor has the realization of some-
thing good in mind and a good as well as a bad side consequence de-

46 Cf. Dietmar von der Pfordten, “Moralisches Handeln und das Prinzip der Doppelwirkung,”
in Handbuch Handlungstheorie: Grundlagen, Kontexte, Perspektiven, eds. Michael Kiihler and
Markus Riither, 334-340 (Stuttgart: ]. B. Metzler Verlag, 2016), 334.

47 Ibid., 334.

48 Frances Myrna Kamm, Intricate Ethics: Rights, Responsibilities, and Permissible Harm (New
York, Oxford: Oxford University Press, 2007), 21.
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velops within the framework of his action. If the actor does not have
an evil intention from the outset and the negative action consequence
can be interpreted as a collateral damage that occurred by chance, an
action with a double effect can be regarded as morally justified. In his
work Summa Theologiae, Thomas Aquinas describes the self-defense of
a person against an attacker who seeks to end the life of the defender
as an act of double effect. The defense against the attacker consti-
tutes a good intention because it is an act against an unjust action.
The death of the attacker resulting from the self-defense represents a
negative consequence of this act of self-defense.*” The same applies
to the example of a fugitive horse-rider whose life is threatened. To
escape his attackers, he is forced to ride through a narrow alley. In this
alley, however, a child is lying on the ground. When the horse-rider
rides down that alley the child will be trampled by the horse’s hooves
and as a result will die. If the rider escapes through the alley where the
child lies, his action is morally permissible, even if the child is killed.
The condition for the moral legitimacy of the action is that fleeing
from the pursuers is the rider’s basic intention. Killing the child is a side
effect that he does not consciously intend and thus does not willfully
bring about.>® This reading of the Doctrine of Double Effect is absolut-
ist, since it regards consciously intended negative intentions to act as
morally reprehensible in the context of an act of double effect.

But as Joshua Stuchlik notes [slome contemporary proponents of
double effect prefer a nonabsolutist version of the principle. On this
view, the constraint against intentional harm is more stringent than the
constraint against incidental harm, but is not the case that intentional
harm is categorically prohibited. Instead, the prohibition against inten-
tional harm is capable of being overridden by consequentialist consid-
erations when a great enough good is at stake.”"

In order to reconcile the Doctrine of Double Effect with the attempt
to justify sanctions by just war principles, | consider the Doctrine of Dou-
ble Effect to be non-absolutist In this regard | refer to Stuchlik who de-
signs a special version of the Doctrine of Double Effect “that includes at
least a very strong presumption against intentional harm, leaving open
the question of whether the constraint against intentional harm is ab-

49 Cf. Thomas Aquinas, “Question 64: On Murder, Article 7: Whether it is Permissible to Kill a
Man in Self-Defense?” in The Ethics of War: Classic and Contemporary Readings, eds. Gregory
M. Reichbertg, Henrik Syse, and Endre Beby (Malden, MA, Oxford, and Victoria, TX: Blackwell
Publishing, 2016), 190-191.

>0 Cf. von der Pfordten.
1 Cf. Stuchlik, 11-12.
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solute.”®? On this point how strict the presumption against intentional
harm is, is in the end decided on a case-by-case basis. With reference to
the question in which way incidental harm is morally permissible, Stuch-
lik stresses that the Doctrine of Double Effect “does not say that it is
always morally permissible to act in a way that brings about incidental
harm,”>3 but in comparison with the absolutist condition of prohibition
of intentional harm the doctrine emphasizes “that incidental harm is per-
missible in a wider range of circumstances than intentional harm.”>*

As Stuchlik points out, whether a negative consequence of action
is intended or not can be determined with the help of the Principle of
Proportionality and the Principle of Due Care. The Principle of Propor-
tionality states that an action which includes an unconsciously created
harm as a side effect is morally permissible if the harm that occurs is
not disproportionate to the aspired goal.>> In contrast, the Principle of
Due Care states that an action is morally permissible if the actor has
tried to limit the foreseeable but unintended harm resulting from his
action from the outset. Stuchlik states this more precisely: “It is per-
missible to pursue a course of action that brings about incidental harm
only if all reasonable steps are taken to avoid or minimize that harm.”>¢
In the context of the EU sanctions against Russia, growing poverty
due to rising food prices and living costs as well as job losses within
the Russian society due to the withdrawal of Western companies from
the Russian market can be interpreted as negative consequences that
follow the use of economic sanctions. Due to the abandonment of the
visa facilitation agreement, it is no longer possible for Russian citizens
to escape easily domestic repression conducted by the Russian gov-
ernment. This primarily affects opposition figures and citizens who are
critical of the Putin regime but are unable to leave Russia due to their
financial situation or family reasons. The rate of poverty in Russia has
risen in the wake of the annexation of Crimea and the resulting sanc-
tions against the Russian economy. A significant part of the Russian
population, regardless of their political orientation, lives in poverty:

According to official Russian statistics, the percentage
of the population living under the poverty line has grown

>2 |bid.
>3 |bid.
> |bid.
** |bid., 13.
* |bid., 14.
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from 10.8% in 2013 to 13.8% in 2016 — which means that
nearly 20 million Russians now do not have enough mon-
ey to live on. Perceived poverty is even higher — according
to one survey, 20-23% of the population considered itself
poor in 2017, up from 15% in 2014.>’

The mobilization of male civilians carried out by the Russian govern-
ment is another factor that silences critical voices, especially among
the young population. Well-educated academics who can financially
afford to move to other countries and quickly find a job there have an
advantage over those ones who are less educated and have less finan-
cial chance to lead a life for themselves outside Russia.

The disconnection of Russian banks from the SWIFT system, signif-
icant restrictions regarding the issuance of work and travel visas, and
the damage to the Russian economy, which means significant losses in
cost of living and job security for Russian civilians, are all factors that
foster the so-called rally around the flag problem. The population of a
sanctioned state rallies behind the government’s political decisions be-
cause the sanctions and the suffering generated by the sanction sender
are perceived as an act of war. Such an act of solidarity between the
civilian population and the government becomes particularly problem-
atic when there is a one-sided propagandistic media coverage in the
sanctioned state.

In this regard Robert Gold, Julian Hinz, and Michele Valsecchi ar-
gue that

sanctioning countries should think about ways to minimize
the rally around the flag effect resulting from economic
sanctions. In the Russian case, economic sanctions nicely
fit into the Kremlin’s narrative of a hostile Western World
interfering with the Russian way of living. Obviously, it is
difficult to counter such propaganda in a country where the
government controls the media.>®

All these factors make it clear that economic sanctions are actions
that involve negative consequences in addition to a positive effect.
An absolutist reading would regard such actions as morally reprehen-

57 “Socioeconomic Inequality in Russia,” European Parliament, accessed 30 July, 2023, https://
www.europarl.europa.eu/thinktank/en/document/EPRS_ATA(2018)620225.

58 Robert Gold, Julian Hinz, and Michele Valsecchi, “To Russia with Love? The Impact of Sanc-
tions on Regime Support,” Kiel Working Papers 2212 (2023): 19.
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sible insofar as the negative consequences are deliberately brought
about by the actor taking the action. Based on Stuchlik’s assump-
tions, the EU economic sanctions against the Russian Federation can
be seen as morally justified, since the consciously induced suffering
of innocent people serves the realization for the greater good. This
consequentialist interpretation of the Doctrine of Double Effect
states that economic harm resulting from the imposition of eco-
nomic sanctions may also lead to further harm within Russian civil
society, as this all serves the purpose of bringing the Russian war of
aggression in Ukraine to a swift end. In a statement of the Europe-
an Council, it becomes clear that the use of economic sanctions and
the resulting damage to the Russian economy is intended to stop the
belligerent activities of Russia in Ukraine. Creating suffering among
the Russian population is explicitly emphasized as an undesirable in-
tention: “The export and import restrictions exclude products primar-
ily intended for consumption and products related to health, pharma,
food and agriculture, in order not to harm the Russian population.”*’
If suffering nevertheless occurs within the population, this is not due to
the deliberate creation of it on the part of the actor. However, since the
economic sanctions against Russia and the resulting negative conse-
quences serve the purpose of bringing the war in Ukraine to a rapid end,
the existence of suffering within the Russian population is permissible,
since this serves the realization for the greater good. In accordance
with the Principle of Proportionality, the economic sanctions imposed
by the EU are in proportion to the countersanctions imposed by Russia.
Citizens from EU member states must accept stricter regulations when
entering Russian territory than was previously the case.

The import of European goods to Russia is also subject to strict
prohibitions, with exceptions only in rare cases. The Principle of Due
Care is also observed within the framework of the EU economic sanc-
tions against Russia, as the EU has created various exemptions in im-
ports and exports of European goods from and to Russia in order to
minimize possible negative consequences for the Russian population.®®
The attempt to justify the moral legitimacy of the EU economic sanc-
tions against Russia based on the Doctrine of Double Effect, explains
the moral status of such measures as given, since the EU as a central
actor did not consciously intend the negative consequences for the
Russian population within the framework of the sanctioning process.
According to Stuchlik’s nonabsolutist concept, deliberately induced

39 “EU Sanctions against Russia Explained.”
0 |bid.
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suffering would not be judged morally reprehensible from the outset,
provided that corresponding conditions are met. Bringing Russia’s war
against Ukraine to an end represents an objective that can be described
as something for the greater good. From a consequentialist point of
view, civilian suffering of the Russian population might even exist, if it
would contribute to the end of war. However, focusing on the actor’s
intention is problematic because the intention to act is itself subject
to external influencing factors. The intention to do something good,
even if something bad follows from it, can be morally legitimate if the
actor compares the action with his moral code of values and comes to
a positive evaluation result in the course of this comparison. Neverthe-
less, this moral code, which is used to check intention, is a variable con-
struct that is available to actors in different forms and characteristics.
Whereas one actor, with the help of his moral code, concludes that his
intention to act is not to be regarded as morally bad (even if negative
consequences follow from the action) another actor regards the action
of his counterpart as morally bad because, in his view, the intention
behind it is already considered as morally reprehensible. For the EU,
sanctions are a good thing because they are a reaction to the reprehen-
sible behavior of the Russian government. For the Russian government
the EU sanctions are, on the contrary, a bad act which view Russian
behavior as morally bad and punish it in this respect. Focusing on in-
tention as the fundamental standard of moral evaluation appears to be
so difficult because the actors’ intentions are based on different moral
concepts. These concepts are the result of a consensus process. For
example, the view set forth in the Charter of the United Nations that
all member states are obligated to preserve a global peace order and
must expect negative consequences if they do not comply with the ob-
ligations is the result of a consensus process. The same can be said re-
garding the decision-making processes at EU level. Thus, the intention
behind EU decisions is the result of a substantive consensus among the
27 EU member states and the EU institutions. Accordingly, the sanc-
tioning process on Russia is the result of a negotiation process reached
by consensus among all member states. Similarly, the intention behind
the imposition of sanctions is the result of a collective decision-making
process influenced by various external factors. It is crucial to consider
these factors when examining the moral status of actions. The two pre-
sented attempts to justify economic sanctions neglect external factors
of influence. These attempts assess intention as a rigid entity that is
free from external influencing factors.
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VII. Criticism of the justification attempts: Intention is not suitable as
a point of reference

As the attempts to justify economic sanctions have made clear, intention
is the basic point of reference for examining the moral status of such
measures. In the case of the EU sanctions against Russia, the intention to
act is produced by several actors. The EU member states, and EU institu-
tions make their individual contribution to generating a common inten-
tion. Russia’s intention to act, on the contrary, is created by a singular
actor. Both the EU and the Russian Federation legitimize their intentions
to act by referring to different ideas of what moral action means on the
world political stage. Since political decisions, which include sanctions,
are usually a product of collective decision-making processes, their emer-
gence is characterized by a multitude of different opinions made by gov-
ernment representatives, advisors, experts and also formed through ex-
ternal factors (e.g., political world situation, wars, crises). Nevertheless,
a big amount of internal and external influencing factors increases the
risk that the decisions made are flawed. Thus, individual views on certain
issues significantly influence a decision-making process. The intention of
the government officials of one state to act vis-a-vis the government of
another state is often unknown for both sides.

According to Sebastian Rosato, this is due to insufficient informa-
tion resources available to the actors about their respective counter-
parts. In Rosato’s view, collecting and organizing primary and secondary
sources of information about the respective intentions of states poses
hurdles, as unlimited access to these sources of information is difficult.
Primary sources of information about states’ intentions to act present a
particular obstacle because these intentions are known only to a small
circle. Since a state represents a structure of a political unit, the state’s
intentions to act cannot be judged from the outside by looking only at
the state itself. It is necessary to look inside the political entity, specif-
ically at the government, which is the head of the unit. Rosato stresses
that “[a] leadership group is [...] made up of several officials — typically
the head of the government plus a handful minister and advisers — all of
whom have their own personal opinions.”¢’ The government’s intentions
are the result of a negotiation process, an agreement on a common de-
nominator. The divergent opinions prevailing in the government must be
brought to a common point through a negotiation process. However, it
is difficult for other states or their governments to obtain accurate in-

61 Sebastian Rosato, Intentions in Great Power Politics: Uncertainty and the Roots of Conflict
(New Haven and London: Yale University Press 2021), 10.
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formation about the outcome of this negotiation process — the govern-
ment’s intention — because they do not participate in the process them-
selves. This, in turn, makes it difficult to obtain precise certainty about a
state’s intention or behavior in a given situation, which in turn leads to a
high degree of uncertainty and knowledge disadvantage.®® The reasons
why policy makers come to flawed decisions are due to their limited
cognitive abilities. Alex Mintz and Karl de Rouen Jr. describe this issue as
follows: “One of the main problems that leaders may encounter in crises
is their tendency to be influenced by biases and errors in decision making
because of cognitive limitations.”*3

An essential psychological approach explaining political deci-
sion-making processes at the international political level is the concept
of groupthink developed by Irving Janis. He describes how decisions
are made within groups and why decisions made within these groups
can be flawed and miss the actual goal of group dynamics. According
to the groupthink model, decision-making in groups occurs through
consensus. At the same time, consensus-building leads to disregard of
alternative ways of decision-making. Given the conformity of opinion,
dissenting opinions or alternative proposals are seen as damaging to
consensus. Group members who hold a position that deviates from
the majority opinion are put under pressure by other members in order
to adjust their opinion to the prevailing unified opinion.®*The Russian
countermeasures against the economic sanctions imposed by the EU
illustrate how flawed consensus decisions on the part of the sanction
sender can be and how problematic it is for the sender to correct pos-
sible mistakes. After the annexation of Crimea in 2014, the Russian
government adopted an austere budgetary policy.

The generated state surpluses were transferred to a state property
fund. In this way, financial reserves were built up, allowing Russia a
certain degree of political and economic freedom of action even after
the imposition of massive economic sanctions. Moreover, since 2014
the Russian state has already worked out alternative ways of action
which reduce its dependence on Western goods and services. Jentleson
implies that “[elven when senders have major economic advantages
target states can have [...] counterstrategies to reduce costs incurred
from the sanctions. One is to import substitution and shortage man-

©2 |bid., 21-22.

¢3 Alex Mintz and Karl de Rouen, |r., Understanding Foreign Policy Decision Making (Cambridge:
Cambridge University Press 2010), 38.

4 Cf. Irving L. Janis, Groupthink: Psychological Studies of Policy Decisions and Fiascoes (Boston,
MA: Wadsworth/Cengage Learning, 1982).
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agement.”®> The Russian state also braced itself against Western ener-
gy sanctions at an early stage. Since 2014 and especially since 2022,
Russia has been seeking non-European consumers for its energy prod-
ucts. The Russian government responded to the sanctions imposed on
Russian banks in the wake of the annexation of Crimea by setting up an
independent credit card system (Mir).6¢ According to John Mearsheimer,
the Russian war of aggression against Ukraine is the result of a misguid-
ed consensus thinking of Western countries, first of all the European
Union and the USA. Leaders in Europe and the US agreed that greater
political integration of Ukraine into the Western Hemisphere would
weaken Russia’s influence on Ukraine’s political system.®” According to
Mearsheimer, the economic sanctions imposed by the EU are not effec-
tive because the sanctions have an intention that disregards the Russian
intentions behind the war of aggression against Ukraine:

Given that most Western leaders continue to deny that
Putin’s behavior might be motivated by legitimate securi-
ty concerns [...] [tlhe West is instead relying on economic
sanctions [...]. But [...] History shows that countries will ab-
sorb enormous amounts of punishment in order to protect
their core strategic interests.¢®

Limited cognitive abilities of political decision makers on the part of the
EU, lack of insight into political events in Russia due to missing or inaccu-
rate sources of information as well as decision-making processes which
— in the sense of the Groupthink concept — insist on consensus and do
not allow dissenting opinions, not only lead to a flawed understanding
of what is meant by a good moral action on the global political level. All
these factors also produce a flawed intention to act, which decision-mak-
ers invoke in terms of justifying the moral viability of their actions.

VIIl. Conclusion

As this study has shown, there are ways to morally justify economic
sanctions. Precisely because of their warlike nature, the application of

6 Jentleson, 15.

¢ Cf. “The Fight over the Future of Global Payments,” The Economist, May 18, 2023, https://
www.economist.com/leaders/2023/05/18/the-fight-over-the-future-of-global-payments.

7 Cf. John J. Mearsheimer, “Why the Ukraine Crisis is The West’s Fault: The Liberal Delusions
That Provoked Putin,” Foreign Affairs 93, no. 5 (2014): 77.

‘8 |bid., 86.
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just war principles appears to be suitable for the verification of their
moral status. However, the application of the right intention principle
reveals a weak point. As the empirical example of the EU sanctions
against Russia has shown, the actor’s intention can be good, but during
the action there might emerge negative consequences. Correcting this
weakness with the help of the Doctrine of Double Effect does not
completely solve the existing problem. This becomes particularly clear
when one takes a closer look at the intention of the actor.

Political decisions are consensus-decisions. As the groupthink
concept illustrates, dissenting opinions are neglected in the consen-
sus-building process. In addition, advisors, experts and employees in-
fluence the opinion of government officials to a considerable extent.
This leads to the formation of specific moral concepts. How and in
what way an action can be evaluated as morally good is assessed
differently by governments. This is particularly evident regarding the
Russian war of aggression against Ukraine. The Russian government
has created its own moral code based on historical events, individual
opinions and fantasies of maintaining power. This is contrary to the
moral codes of Western states. The difference in moral concepts also
results in different intentions to act. While the Russian government
sees its war against Ukraine as an act based on a good intention, the EU
considers this behavior morally illegitimate, as it violates fundamental
moral as well as legal norms. These different views make it difficult
to evaluate sanctioning procedures as morally good or bad. Conse-
quently, the mere focus on intention is insufficient as an assessment
standard for the moral status of an action. As the example of the EU
sanctions against Russia shows, a broader perspective is needed that
also includes external factors in the analysis.
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Abstract

Numerous factors are known to impact human decision-making: fatigue, stress, fear, sleep
deprivation, organizational culture, ethics, and even substances consumed, among others.
Making decisions within the context of a military operation poses exceptional challenges. Time
constraints are consistently tight, and military personnel often contend with physical and mental
exhaustion, along with substantial stress and fear. Our proactive strategies for addressing
these hurdles predominantly revolve around educating military personnel, incorporating both
theoretical training and immersive simulations that may include different types of war games,
role playing and VR applications that mimic real-world challenges. However, can we extend
our efforts further to ensure that military personnel surmount difficulties and consistently
make morally and legally sound decisions amidst exceptional situations? Moreover, where
does trust lie: in the insights of a comrade, a commanding officer, or the guidance provided
by sophisticated algorithms and Artificial Intelligence (Al) systems? Could Al potentially
outperform human guidance when it comes to elevating the ethical and legal discernment of
military personnel amid the intensity of combat situations?

Keywords: moral enhancement; military decision-making; serious games; war games; Artificial
Intelligence (Al); Intemational Humanitarian Law (IHL); Just War Theory (JWT); Rules of
Engagement (RoE)
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. Introduction

iscussions on the possibilities and risks associated with human en-

hancement are a focal point in applied ethics.” Various fields, in-

cluding medical ethics, military ethics, and technoethics, struggle
with an expanding range of questions concerning the ethical and legal im-
plications and practical applications of human enhancement.? However, the
aspiration to augment human abilities is not a recent concept; throughout
history, individuals have been pursuing means to enhance physical and men-
tal capacities, whether through vision correction, dietary adjustments, or
medical interventions. Recent advances in science, medicine, and technol-
ogy have led to the tantalizing prospect of transcending traditional human
limitations.?

In the military context,* human enhancement has predominantly re-
volved around augmenting cognitive functions like memory retention, sit-
uational awareness, alertness, and individual decision-making. This encom-
passes the use of substances such as drugs, stimulants, and supplements, as
well as tailored dietary regimes and specialized physical exercises that have
evolved over time. Moreover, specialized devices designed to meet specific
needs, like Heads-Up Displays (HUDs) for fighter pilots, are already actively
being used. Concurrently, the digital landscape offers a multitude of appli-
cations accessible via computers, mobile devices, and online platforms that
bolster cognitive efficacy. Simultaneously, wearable technologies such as
augmented reality glasses, smartwatches, and intelligent textiles contrib-
ute supplementary data inputs that aid optimal decision-making.

This paper introduces a pilot experiment conducted at the War Games
Lab of the Hellenic Air Force Academy, which seeks to probe the poten-
tial of moral enhancement® in fostering effective decision-making during

' John Harris, Enhancing Evolution: The Ethical Case for Making Better People (Princeton, NJ:
Princeton University Press, 2007); Alberto Giubilini and Sager Sanyal, “The Ethics of Human
Enhancement,” Philosophy Compass 10, no. 4 (2015): 233-243; also, Julian Savulescu and
Evangelos D. Protopapadakis, “‘Ethical Minefields’ and the Voice of Common Sense: A Dis-
cussion with Julian Savulescu,” Conatus — Journal of Philosophy 4, no. 1 (2019): 125-133,
especially 127-129.

2 Steve Clarke, Julian Savulescu, Tony Coady, Alberto Giubilini, and Sagar Sanyal, eds., The
Ethics of Human Enhancement: Understanding the Debate (Oxford: Oxford University Press,
2016), 145-260.

3 Fabrice Jotterand and Marcello lenca, eds., The Routledge Handbook of the Ethics of Human
Enhancement (London: Routledge, 2023).

4 loana Maria Puscas, “Military Human Enhancement,” in New Technologies and the Law in War
and Peace, ed. William H. Boothby, 182-229 (Cambridge: Cambridge University Press, 2018).

> Thomas Douglas, “Moral Enhancement,” Journal of Applied Philosophy 25, no. 3 (2008):
228-245; Birgit Beck, “Conceptual and Practical Problems of Moral Enhancement,” Bioethics
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extreme conditions. The multifaceted realm of human decision-making is
subject to an array of variables, including fatigue, stress, fear, sleep depri-
vation, organizational culture, ethics, and individual consumption habits.
Within an idealized battlefield scenario, military personnel would have the
luxury of time for nuanced decisions that align with both legal and ethical
dimensions-a dynamic reminiscent of a strategic chess match. However, the
reality is far from this ideal. Unyielding time constraints persist, and military
personnel often grapple with physical and mental exhaustion, coupled with
substantial stress and fear. Despite the significant roles played by education
and simulation-based training in addressing these challenges, instances of
ethical and legal non-compliance persist.

This provokes a central inquiry: when traditional educational approach-
es fall short, can supplementary measures ensure that military personnel
consistently navigate challenges while making ethically and legally sound
decisions? Within this context, it is pertinent to acknowledge the roles of
the Just War Theory (JWT), the International Humanitarian Law (IHL) and
the Rules of Engagement (RoE). These frameworks provide essential guide-
lines for military conduct, dictating when and how force can be ethical-
ly employed in conflict situations. The principles embedded within these
frameworks emphasize the necessity of proportionality, discrimination, and
minimizing harm to non-combatants. Importantly, the JWT, IHL and RoE
play a pivotal role in guiding the ethical and legal calculus that military
personnel must undertake in extreme circumstances.

Could the concept of human enhancement serve as a safeguard in
aligning military decisions with these ethical and legal frameworks? Our
interpretation of moral enhancement involves employing mechanisms that
continuously remind individuals of the ethical and legal dimensions inter-
twined with their choices and actions. From the outset, our research sought
to examine the feasibility of achieving moral enhancement through wear-
able devices. Our core hypothesis posited that even in the face of educa-
tional gaps, there are remaining avenues to evoke an individual’s ethical and
legal consciousness.

By exploring this experiment, we aim to discover whether wearable
devices can effectively foster moral enhancement. Implicit in this inquiry
is the belief that, even in scenarios where educational methodologies fall
short, opportunities exist to reinforce an individual’s commitment to ethical
and legal obligations, thereby aligning their decisions with the principles

29, no. 4 (2015): 233-240. For key moral concerns that come hand in hand with the prospect
of transcending the capabilities of human nature see Evangelos D. Protopapadakis, Creating
Unique Copies: Human Reproductive Cloning, Uniqueness, and Dignity (Berlin: Logos Verlag,
2023).
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of JWT, IHL and RoE. This research, thus, delves into the confluence of
technological intervention and ethical decision-making within the intricate
dynamics of military operations.

. Methodological approach

a. Enhancing ethics and legal compliance in a typical class: The theoretical
approach to military ethics

War literature® and moral philosophy’ are widely incorporated in cadets’
ethical training because they refer to warrior ethos, conduct of hostilities or
other, specific aspects of war (such as the protection of civilians).®

On the one hand, war literature serves as a valuable tool in enhancing
the teaching of military ethics. Through the narratives cadets are exposed
to complex ethical dilemmas and moral challenges that often arise in the
crucible of war. Literature provides a unique window into the personal and
emotional dimensions of warfare, shedding light on the intricate interplay
between duty, honor, compassion, and the demands of the battlefield, thus
cadets gain insights into the multifaceted nature of ethical decision-mak-
ing during combat situations. Narratives may highlight the tension between
adherence to codes of conduct, protection of civilians, and the exigencies
of warfare encouraging cadets to face questions of morality, empathy, and
responsibility, fostering a deeper understanding of the broader implications
of their actions. Through the lens of war literature, cadets are exposed to
diverse perspectives and experiences, prompting critical reflection on their
own values and beliefs. This exposure helps cultivate a heightened sensi-
tivity to the ethical dimensions of military service, equipping them with
the intellectual tools to navigate complex moral challenges. In essence,
war literature enriches the education of military ethics by offering cadets
a platform to explore the ethical complexities of war through the eyes of
those who have experienced it first-hand. This engagement nurtures a more
holistic understanding of the ethical considerations that shape military de-
cisions and actions, ultimately contributing to the development of morally
informed and ethically resilient military professionals.

¢ Reed Bonadonna, “Doing Military Ethics with War Literature,” Journal of Military Ethics 7,
no. 3 (2008): 231-242.

7 Dragan Stanar, “Moral Education in the Military: Optimal Approach to Teaching Military
Ethics,” Theoria Beograd 66, no. 1 (2023): 37-51; Paul Robinson, “Ethics Training and Devel-
opment in the Military,” Parameters 37, no. 1(2007): 23-36.

8 Jovan Babic, “Ethics of War and Ethics in War,” Conatus — Journal of Philosophy 4, no. 1
(2019): 9-30; Oleg Konstantinovich Shevchenko, “Question About the Ethics of Yalta Agree-
ments in 1945: Archaeology of Power in Historiographical Discourses,” Conatus — Journal of
Philosophy 4, no. 1(2019): 99-108.
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Moral philosophy, on the other hand, forms the bedrock of teaching
military ethics,’ providing a robust framework to guide military personnel in
navigating the ethical challenges inherent in their profession.' By delving
into various moral theories and principles, instructors equip individuals with
the intellectual tools to critically analyze complex ethical dilemmas that
arise in the context of armed conflicts. Teaching military ethics through
moral philosophy encourages a deep exploration of fundamental questions
about right and wrong, justice, and the intrinsic value of human life. It em-
powers military professionals to engage in thoughtful and informed discus-
sions about the ethical implications of their decisions, fostering a culture of
ethical awareness and responsibility within the armed forces. Furthermore,
teaching moral philosophy instils critical thinking skills that are invaluable
in the dynamic landscape of modern warfare. Military professionals learn to
assess the consequences of their actions by considering the broader impact
on individuals, communities, and global stability. This heightened ethical
consciousness equips them to make well-informed decisions that reflect
their commitment to upholding ethical standards even amidst the complex-
ities of contemporary conflicts. In summary, integrating moral philosophy
into the teaching of military ethics enhances the capacity of military per-
sonnel to grapple with the ethical dimensions of their roles. By encouraging
reflective analysis, critical reasoning, and a commitment to ethical princi-
ples, this approach contributes to the development of morally conscious
and responsible military professionals who navigate the challenges of their
profession with integrity and a commitment to ethical conduct.™

Nevertheless, while war literature and moral philosophy offer valuable in-
sights to the instruction of military ethics, a more methodical approach is imper-
ative to effectively address the intricate ethical predicaments inherent in warfare.

To this end, moral theories offer cadets a valuable framework to
contemplate ethical challenges within a structured context. JWT,™ for in-

? Peter Olsthoorn, “Educating for Restraint,” in Violence in Extreme Conditions, eds. Eric Hein-
en Kramer and Tine Molendijk, 119-130 (New York, Cham: Springer, 2023); Peter Olsthoorn,
Military Ethics and Virtues: An Interdisciplinary Approach for the 21 Century (London: Rout-
ledge, 2010), 132-140.

'° Jovan Babic, “Ethics of War as a Part of Military Ethics,” in Didactics of Military Ethics, eds.
Thomas R. ElBner and Reinhold Janke, 120-126 (Leiden: Brill-Nijhoff, 2016).

" Marcus Schulzke, “Rethinking Military Virtue Ethics in an Age of Unmanned Weapons,” Jour-
nal of Military Ethics 15, no. 3 (2016): 187-204.

12 Gerhard Kruip, “Values and Norms: Don’t ‘Teach,” Encourage Independent Acquisition!” Eth-
ics and Armed Forces 2 (2019): 11-15.

3 Lonneke Peperkamp and Christian Nikolaus Braun, “Contemporary Just War Thinking and Mil-
itary Education,” in Violence in Extreme Conditions, eds. Eric Hans Kramer and Tine Molendijk,
101-117 (New York, Cham: Springer, 2023).
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stance, delves into a range of topics, including the justification of war (jus
ad bellum) and the ethics of conduct in war (jus in bello). While moral the-
ories help cadets recognize the ethical implications of their decisions, they
may not provide definitive solutions to every intricate battlefield scenario.
A crucial aspect often absent in these teachings is situational training ex-
ercises (STX), which immerse cadets in officers’ roles, prompting them to
consider the pros and cons of their actions. STX also prepares them for
addressing failures to make the right ethical choice at the tactical, opera-
tional, or strategic levels of warfare.

Additionally, adapting an interdisciplinary approach and incorporating
IHL to enhance the military ethics education holds immense significance.™
IHL provides a comprehensive framework of rules designed to protect civil-
ians and combatants during armed conflicts, fostering ethical conduct in the
heat of battle." By integrating real-world legal principles into a military eth-
ics curriculum, cadets gain a tangible understanding of ethical decision-mak-
ing on the battlefield. The study of IHL equips future military leaders with the
knowledge to navigate complex scenarios, promoting humane treatment
and respect for international norms.™ Through IHL, cadets not only leam
the ethical boundaries of warfare, but also cultivate the skills needed to up-
hold moral imperatives amidst the challenges of modern conflict." Howev-
er, while IHL and moral theories collaboratively set the ethical parameters
for military actions, they occasionally struggle with the complexities that
arise in the dynamic landscape of modern warfare.™ Integrating these broad
principles into on-the-ground decisions poses a challenge, as real-time con-
straints and interwoven factors complicate their straightforward application.

To prepare officers to face effectively the dilemmas of the compli-
cated battlefield serious games and simulations step in to offer a virtual
hands-on-training solution by simulating scenarios' with rational partici-

4 Yitzhak Benbaji and Daniel Statman, War by Agreement: A Contractarian Ethics of War (Ox-
ford: Oxford University Press, 2021), 116-162.

15 Jeremy Waldron, “Deep Morality and the Laws of War,” in The Oxford Handbook of Ethics of
War, eds. Helen Frowe and Seth Lazar, 80-95 (Oxford: Oxford University Press, 2018).

'¢ James Turner Johnson, “A Practically Informed Morality of War: Just War, International Law,
and a Changing World Order,” Ethics & International Affairs 31, no. 4 (2017): 453-465.

7 Henry Shue, “Do We Need a Morality of War?” in Just and Unjust Warriors: The Moral and
Legal Status of Soldiers, eds. David Rodin and Henry Shue, 87-111 (Oxford: Oxford University
Press, 2008).

8 Regina Sibylle Surber, “Military Training and Revisionist Just War Theory’s Practicability
Problem,” The Journal of Ethics (2023): 1-25.

% Jorge Brandao, Ferreira Tiago, and Vitor Carvalho, “An Overview on the Use of Serious
Games in the Military Industry and Health,” in Handbook of Research on Serious Games as
Educational, Business and Research Tools, ed. Maria Manuela Cruz-Cunha, 182-201 (Hershey,
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pants possessing limited knowledge about each other’s capabilities-akin to
real-world situations.?® Leveraging simulations and gaming for the study of
the ethical and legal challenges of war can be highly advantageous, equip-
ping us with essential tools to delve into practical matters like the ramifi-
cations of war, assessing ethical quandaries linked to the use of force in
battlegrounds or urban settings where safeguarding civilians is paramount.
War games?' emerge as indispensable tools in shaping operational and tac-
tical decision-making.?

Undoubtedly, this constitutes a noteworthy advancement in adopting
a practical approach to the teaching of military ethics. Nevertheless, the es-
sential question persists: Does this development signify the ultimate stride
in fully preparing officers to adeptly confront complex ethical quandaries
on the battlefield and comply with the ethical and legal obligations?

b. Our approach: Simulating the battlefield

Instead of presenting the ethical parameters and the possible legal impli-
cations of making hard choices during a tactical operation in a theoretical
manner, we opted for addressing this issue by simulating the ethical and le-
gal challenges of the urban battlefield. Our experiment is primarily focused
on:

e Whether moral enhancement through Al could be tested with the use
of wearable devices; the players would be notified by the device that
a course of action would be preferred in a specific situation or that a
course of action should be avoided, and,

e |f the players would be affected more by the guidelines of a human agent.

PA: 1. C. . Global, 2012).

% Savvas Verziridis, loanna Lekea, and Panagiotis Karampelas, “Learn by Playing: A Serious War
Game Simulation for Teaching Military Ethics,” in 2017 I.E.E.E. Global Engineering Education
Conference (EDUCON), 915-920.

21 Denise Schmorrow, Joseph Cohn, and Dylan Nicholson, The PSI Handbook of Virtual Envi-
ronments for Training and Education: Developments for the Military and Beyond: Volumes 1-3
(Westport, CT: Praeger Security International — Greenwood Publishing Group, 2009).

22 Mark Herman, Mark Frost, and Robert Kurz, Wargaming for Leaders: Strategic Decision Mak-
ing from the Battlefield to the Boardroom (New York: McGraw-Hill, 2009), 11-77; Reid Hastie
and Robyn M. Dawes, Rational Choice in an Uncertain World: The Psychology of Judgement and
Decision Making (London: Sage, 2001), 47-72; loanna Lekea and George Lekeas, “Balancing
Between Ethics, Prevention, Non-Intervention and the Law When Mass Atrocities Happen: A
Case for Syria?” Annual Workshop, European Centre for the Responsibility to Protect (Leeds:
University of Leeds, 2018); Lucia Martinez Ordé6iiez, “Game Theory and the Decision-Mak-
ing Process in Military Affairs,” in L. M. Ordéfiez, Military Operational Planning and Strategic
Moves, 3-10 (New York: Springer, 2017).
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To this end we created a war game which included two chapters:

i. Attacking the Christmas Spirit in London (1.3.1, 2023): participants
were asked to design a tactical operation and they could get help
from a legal advisor, and,

ii. Combat Conundrums: Precision Trials (1.2.1, 2023): participants
engaged in a first-person shooting game having to choose who to
shoot against in a very limited amount of time.

Both chapters of our war game are based on the principles of the JWT and
the IHL and are suitable to explore the military decision making and the
execution of the players’ decisions; both ethical and legal dilemmas are
included in our gameplay.?®

Under the rules of the JWT and the framework of IHL two key principles
guide ethical and legitimate conduct: the principle of discrimination/distinc-
tion®* and the principle of proportionality:*

1. The Principle of Discrimination/Distinction: The principle estab-
lishes two fundamental rules in the field of both international and
non-international armed conflicts. These rules are codified in Articles

2 The emergence of new actors and activities has shaken the foundations of IHL, as they chal-
lenge its core values, especially regarding the distinction between combatants and civilians.
Non-state actors and transnational armed groups involved in international terrorism show lit-
tle regard for fundamental IHL principles. While some argue that terrorism should be primarily
treated as a criminal activity, certain States view terrorist acts, like the events of September
11™, as acts of war, possibly invoking the application of IHL. Although not all aspects of the
“war on terror” qualify as armed conflicts, some operations within it can be classified as such.
Hence, our war game asserts that IHL is relevant and applicable to these conflicts.

24 The term “principle of discrimination” is used mainly by philosophers in JWT (jus in bello and jus
ad bellum), as the term “principle of distinction” is used in law texts; Jens David Ohlin and May
Larry, “Necessity and Discrimination in Just War Theory,” in Necessity in International Law, eds.
Jens David Ohlin and Larry May, 67-90 (New York: Oxford Academic, 2016); Hanne M. Watkins
and Simon M. Laham, “The Principle of Discrimination: Investigating Perceptions of Soldiers,”
Group Processes & Intergroup Relations 23, no. 1 (2020): 3-23; Quénivet Noélle, “The ‘War on
Terror’ and the Principle of Distinction in International Humanitarian Law,” Anuario Colombiano
de Derecho Internacional-ACDI 3 (2010): 160; Thomas S. Harris, “Can The ICC Consider Ques-
tions on jus ad bellum in A War Crimes Trial?” Case Western Reserve Journal of International Law
48, nos. 1-2 (2016): 282; ICC, Case v. Bosco Ntaganda, No: ICC-01-04-2/06 A2, 2020, para. 6.

% Amichai Cohen and Zlotogorski David “A General Overview of Proportionality in IHL,” in
Proportionality in International Humanitarian Law: Consequences, Precautions and Procedures,
eds. Amichai Cohen and David Zlotogorski, 23-56 (New York: Oxford Academic, 2021); Ben
Clarke, “Proportionality in Armed Conflicts: A Principle in Need of Clarification?” Journal of
International Humanitarian Legal Studies 3, no. 1(2012): 73-123; Patrick Tomlin, “Proportion-
ality in War: Revising Revisionism,” Ethics 131, no. 1 (2020): 34-61; Jeff McMahan, “Propor-
tionality and Necessity in jus in bello,” in The Oxford Handbook of the Ethics of War, eds. Helen
Frowe and Seth Lazar, 418-439 (New York: Oxford University Press, 2016).
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48, 51(2), and 52(2) of Additional Protocol | to the Geneva Conven-
tions, pertaining to international armed conflicts, and in Article 13(2)
of Additional Protocol Il, pertaining to non-international armed con-
flicts:?® The first rule designates that the parties to the conflict must
at all times distinguish between civilians and combatants. The second
rule designates that the parties to the conflict must always be able
to distinguish between civilian objects and military objectives. Un-
der these distinctions, attacks may only be directed against combat-
ants and military objectives.?’ Attacks must not be directed against
civilians?® and civilian objects.?’ As a result, the principle delineates
permissible targets in warfare, prohibiting direct attacks on non-com-
batants and their property. The morally and technically innocent
civilians, who do not participate in combat, are to be spared inten-
tional harm. IHL underscores the obligation to protect civilian lives*

2 The legal origin of the principle of distinction can be traced back to the Preamble of the
1868 Declaration of St. Petersburg Renouncing the Use, in Time of War, of Explosive Projec-
tiles under 400 Grammes Weight (“[Tlhe only legitimate object which States should endeavor
to accomplish during war is to weaken the military forces of the enemy”); Adam Roberts and
Richard Guelff, Documents on the Laws of War: Second Edition (Oxford: Oxford University
Press, 1995), 30; Subsequently, it was incorporated into the Regulations annexed to the 1907
Hague Convention Respecting the Laws and Customs of War on Land under Article 25, which
prohibits “the attack or bombardment, by whatever means, of towns, villages, dwellings, or
buildings which are undefended.”

27 Jean-Marie Henckaerts and Doswald-Beck, Customary International Humanitarian Law Vol-
ume I: Rules (Cambridge: Cambridge University Press, 2005), 3-77.

2 Under the Statute of the International Criminal Court, “intentionally directing attacks
against the civilian population as such or against individual civilians not taking direct part
in hostilities” constitutes a war crime in international and non-international armed conflicts,
ICC Statute, Article 8(2)(b)(i), (e)(i). The International Court of Justice in its advisory opinion
in the Nuclear Weapons case, stated that the principle of distinction was one of the “cardinal
principles” of international humanitarian law and one of the “intransgressible principles of in-
ternational customary law” (ICJ, Nuclear Weapons case). The prohibition on directing attacks
against civilians is also laid down in Protocol Il [Article 3(2)], Amended Protocol Il [Article
3(7)] and Protocol Il [Article 2(1)] to the Convention on Certain Conventional Weapons and
in the Ottawa Convention banning anti-personnel landmines (preamble).

2% The Statute of the International Criminal Court does not explicitly define attacks on civil-
ian objects as a war crime in non-international armed conflicts. It does, however, define the
destruction of the property of an adversary as a war crime unless such destruction be “imper-
atively demanded by the necessities of the conflict,” Article 8(2)(e)(xii). Therefore, an attack
against a civilian object constitutes a war crime under the Statute as much as such an attack
is not imperatively demanded by the necessities of the conflict. It must be stressed out that it
is argued that the rule contained in Article 52(2) of Additional Protocol |, which provides that
“attacks shall be limited strictly to military objectives,” only prohibits direct attacks against ci-
vilian objects and does not deal with the question of incidental damage resulting from attacks
directed against military objectives.

%0 The determination of whether an individual falls under the category of combatant or civilian
holds immense significance in IHL. Additional Protocol Il does not contain a definition of civil-
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and property.®' While military forces and installations are justifiable
targets, the principle mandates the avoidance of non-combatant ca-
sualties and the protection of essential civilian infrastructure. Medical
personnel and equipment, both military and civilian, are also immune
from intentional harm.

2. The Principle of Proportionality: The inescapable reality of civilian
harm during conflicts prompts the question of ethical conduct in war-
fare. The principle of proportionality becomes pivotal in assessing the
ethics of military actions. It guides decisions on how to engage and
which weaponry to employ to achieve military objectives without
causing disproportionate collateral damage. In complex situations
where civilians are intertwined with combatants, the principle of dou-
ble effect comes into play.? It recognizes that sometimes the prin-
ciples of distinction and proportionality yield to military necessity,
such as when a nation’s survival is at stake. However, such instances
are distinct from the scenario under discussion.

For amilitary action to be permissible under the principle of double effect,*
four conditions must be met:

ians or the civilian population even though these terms are used in several provisions (Articles
13-15 and 17-18). The term “civilian” is defined as persons who are not members of the armed
forces. But there is a limit to this designation: According to the Article 51(3) of Additional
Protocol | and Article 13(3) of Additional Protocol Il civilians lose their protection against
attack when and for such time as they take a direct part in hostilities; Noélle Quénivet, “The
‘War on Terror’ and the Principle of Distinction in International Humanitarian Law,” Anuario
Colombiano de Derecho Internacional-ACDI 3 (2010): 162.

31 The definition of civilian objects is set forth in Article 52(1) of Additional Protocol | and has
to be read together with the definition of military objectives: Only those objects that qualify
as military objectives may be attacked; other objects are protected against attack. This defi-
nition was not included in Additional Protocol Il, but it has subsequently been incorporated
into treaty law applicable in non-international armed conflicts, namely Amended Protocol Il
to the Convention on Certain Conventional Weapons. Moreover, according to the Article 8(2)
(b)(ii) of the ICC Statute, intentionally directing attacks against civilian objects is listed as a
war crime, provided that these objects “are not military objectives.” See also Article 8(2)(b)(ix)
and (e)(iv) concerning attacks against buildings dedicated to religion, education, art, science
or charitable purposes, historic monuments, hospitals and places where the sick and wounded
are collected and Article 8(2)(b)(v) concerning attacks against towns, villages, dwellings or
buildings which are undefended.

32 Normative ethics presumes an absolute deontological proscription against harming the in-
nocent. The loss of innocent life that is incidentally unavoidable by the armed conflicts of the
war is a product informed by the doctrine of double effect; Bradley Gershel, “Applying Double
Effect in Armed Conflicts: A Crisis of Legitimacy,” Emory International Law Review 27, no. 2
(2013): 741-754.

3 Joseph Boyle, “Just War and Double Effect,” Philosophy in the Contemporary World 19,
no. 2 (2012): 61-71; Joshua Stuchlik, Intention and Wrongdoing: In Defence of Double Effect
(Cambridge: Cambridge University Press, 2021), 7-19.
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1. The action itself must be morally legitimate.

2. The immediate effect of the action must align with ethical norms.
3. Any harmful outcomes must not be intentional.

4. The intended outcome must outweigh foreseen negative conse-
quences, considering the good resulting from the military achievement.

Even when these conditions are met,3 every effort should be made to mini-
mize foreseeable negative consequences. This multifaceted approach strives
to navigate the intricacies of ethical military decisions, offering a compre-
hensive perspective that transcends the complexities of the battlefield.
Besides the perspective of the ethical conduct in warfare, the same reality
of civilian harm during conflicts arises the question of legitimate conduct in
warfare.> As such, the principle of proportionality is codified in Article 51(5)
(b) of Additional Protocol | to the Geneva Conventions, and repeated in Ar-
ticle 57(2)(a)iii).>¢ According to these provisions, launching an attack which
may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be exces-
sive in relation to the concrete and direct military advantage anticipated, is
prohibited. In short, belligerents do not enjoy an unlimited choice of means

34 Kai Draper, “Liberating Just War Theory from Double Effect,” in War and Individual Rights:
The Foundations of Just War Theory, ed. Kai Draper, 122-147 (New York: Oxford Academic,
2015), 122-147; Eduardo Rivera-Lopez, “The Limited (But Relevant) Role of the Doctrine of
the Double Effect in the Just War Theory,” Ethics & Global Politics 10, no. 1 (2017): 117-139.

3 Michael A. Newton, “Reframing the Proportionality Principle,” Vanderbilt Journal of Transna-
tional Law 51, no. 3 (2018): 878.

3¢ While Additional Protocol Il does not contain an explicit reference to the principle of pro-
portionality in attack, it has been argued that it is inherent in the principle of humanity which
was explicitly made applicable to the Protocol in its preamble and that, as a result, the princi-
ple of proportionality cannot be ignored in the application of the Protocol; Jean-Marie Henc-
kaerts and Louise Doswald-Beck, Customary International Humanitarian Law Volume I: Rules
(Cambridge: Cambridge University Press, 2005), 48; Michael Bothe, Karl Joseph Partsch, and
Waldemar A. Solf, eds., New Rules for Victims of Armed Conflicts (The Hague: Martinus Ni-
jhoff, 1982): 678; Thomas S. Harris, “Can The ICC Consider Questions on jus ad bellum in a
War Crimes Trial?” Case Western Reserve Journal of International Law 48, no. 1 (2016): 286.
See also the advisory opinion of the International Court of Justice in the Nuclear Weapons case
and Nuclear Weapons (WHO) case, in which the Court acknowledged the applicability of the
principle of proportionality, stating that “respect for the environment is one of the elements
that go to assessing whether an action is in conformity with the principles of necessity and
proportionality.” The principle of proportionality in attack is also contained in Protocol Il [Ar-
ticle 3(3)] and Amended Protocol Il [Article 3(8)] to the Convention on Certain Conventional
Weapons. In addition, under the Statute of the International Criminal Court [Article 8(2)(b)
(iv)], “intentionally launching an attack in the knowledge that such attack will cause incidental
loss of life or injury to civilians or damage to civilian objects [...] which would be clearly exces-
sive in relation to the concrete and direct overall military advantage anticipated” constitutes
a war crime in international and non-international armed conflicts.
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to inflict damage on the enemy.?” According to the Commentary on the Ad-
ditional Protocols, the expression “concrete and direct” military advantage
was used in order to indicate that the advantage must be “substantial and
relatively close, and that advantages which are hardly perceptible and those
which would only appear in the long term should be disregarded.”*®

[ll. War game implementation

The game design process has conformed to the stages proposed by Ad-
ams.* The concept stage was completed with the definition of the objec-
tives and the outcomes of the war game simulation as well as the scenario.
The next step was to start the elaboration stage or the development of the
virtual platform. For the scenario to be as realistic as possible and attract
cadets’ interest we decided that both chapters would have time limitations
and we would simulate the urban environment using the following freeware
applications: Google Maps, Google Earth and the Military Map App.

The implementation of the game has spanned over the course of two
years (202 1-2023) and has involved a diverse range of participants, totalling
183 individuals. This comprehensive participant pool was carefully selected
to include a mix of cadets from various academic years and specialties at
the Hellenic Air Force Academy and collaborating military academies, as
well as postgraduate students specializing in Philosophy and Law from dif-
ferent universities in Greece and aboard. The integration of these distinct
groups ensured a multifaceted exploration of the game’s objectives.

Among the participants were:

e 26 4™-year cadets,

e 18 3-year cadets, and

¢ 113 2™-year cadets hailing from the Hellenic Air Force Academy
and collaborating institutions.

These cadets were chosen due to their evolving knowledge of military eth-
ics and their capacity to engage deeply with the game’s scenarios. Their

37 Judith Gardam, “Proportionality and Force in International Law,” American Journal of Inter-
national Law 87, no. 3 (1993): 391; Jasmine Moussa, “Can jus ad bellum Override jus in bello?
Reaffirming the Separation of the Two Bodies of Law,” International Review of the Red Cross
90, no. 872 (2008): 976.

8 Yves Sandoz, Christophe Swinarski, and Bruno Zimmermann, Commentary on the Additional
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Geneva: Internation-
al Committee of the Red Cross — Martinus Nijholf Publications, 1987), §2209.

3% Ernest Adams, Fundamentals of Game Design (Thousand Oaks, CA: New Riders Publishing,
2009), 44-52.
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diverse academic standings allowed for a cross-sectional analysis of how
different levels of exposure to ethical training impact decision-making with-
in the simulated military context.

Adding further depth to the participant pool, 26 postgraduate students
specializing in Philosophy and Law from various universities in Greece and
aboard were also involved. Their academic backgrounds brought a nuanced
perspective to the experiment, enriching discussions about the ethical prin-
ciples underpinning the game’s scenarios. These postgraduate students
brought their theoretical expertise to the table, allowing for a more robust
examination of the intersection between ethical philosophy and practical
military decision-making.

The cadets participating in the experiment were divided to facilitate
focused exploration within the distinct chapters of the game. This division
considered the varying academic levels and training specializations of the
participants, ensuring a comprehensive investigation into the role of Al in
shaping ethical decision-making in military scenarios.

For the 4*- and 3“-year cadets, who encompass trainee pilots and air
defence controllers, the Attacking the Christmas Spirit in London chapter un-
folded. Engaging in a virtual war game, these cadets found themselves at the
forefront of tactical decisions with far-reaching consequences. What set this
chapter apart was the integration of legal advisors into the experience. These
advisors stood ready to offer their insights whenever required, cultivating a
collaborative environment that skilfully bridged the gap between instantane-
ous decision-making and the intricacies of legal considerations. This unique
collaboration aimed to enhance the realism of the scenarios while providing
cadets with valuable perspectives on the ethical dimensions of their actions.

In contrast, the 2™-year cadets, also consisting of trainee pilots and
air defence controllers, embarked on an individualized journey within the
Combat Conundrums: Precision Trials virtual first-player shooting game. Im-
mersed in this game, these cadets navigated a landscape where ethical de-
cision-making intersected with tactical challenges. What made this chapter
stand out was the reliance solely on Al assistance. As these cadets grappled
with intricate ethical dilemmas, the Al provided a constant companion, aid-
ing them in assessing their choices from an ethical standpoint.

Furthermore, the postgraduate students, already equipped with a ro-
bust foundation in applied ethics and international humanitarian law, were
granted the freedom to tailor their participation. These students, who had
attained an advanced academic standing, had the choice to engage either
individually in the virtual shooting game or collaborate with Al. This flex-
ibility acknowledged their expertise and allowed them to explore ethical
decision-making in a manner aligned with their academic pursuits.
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An overarching commonality among all participants was their success-
ful completion of the Applied Ethics and International Humanitarian Law
courses. For some 3"- and 4™-year cadets, who had undergone the Military
Ethics course as well, this experience enriched their understanding of eth-
ics within an applied military context. This intricate division and thoughtful
alignment of participants ensured a comprehensive exploration of the role
of Al in moral enhancement, catering to the distinct levels of knowledge
and experience among the cadets and postgraduate students.

The implementation process encompassed several phases. Initial ses-
sions were dedicated to acquainting participants with the game’s mechanics
and providing a short briefing on the principles of the Just War Theory and
International Humanitarian Law. Following this preparatory phase, partici-
pants engaged in gameplay sessions that progressively challenged their eth-
ical decision-making prowess within complex military scenarios.

Participants’ in-game actions were meticulously analysed examining
both qualitative and quantitative facets of decision-making. Post-gameplay
debriefing sessions were conducted, facilitating reflective discussions where
participants shared insights, ethical considerations, and thoughts on the in-
terplay between military objectives and ethical responsibilities.

In essence, the game’s implementation has brought together cadets
from different academic years and postgraduate students from various dis-
ciplines, creating a dynamic and intellectually stimulating environment. The
extensive and varied participant composition has resulted in a comprehensive
dataset that encapsulates a wide spectrum of perspectives, experiences, and
ethical viewpoints. The analysis of this data will contribute valuable insights
into the potential effectiveness of moral enhancement on the battlefield and
its impact in promoting ethical decision-making skills among individuals with
diverse backgrounds and levels of ethical training.

a. Chapter I: Attacking the Christmas spirit in London

The first group of participants (n: 44) embarked on a dynamic journey with-
in a virtual war game, immersing themselves in a multifaceted tactical oper-
ation. Tasked with designing a strategic endeavour, these individuals were
afforded the opportunity to enlist the guidance of a legal advisor, should
they choose to seek counsel. As they set out to navigate the challenges of
the game, they encountered a time-bound environment where their deci-
sions would be crucial in accomplishing the mission’s objectives.

Within the virtual platform, the cadets encountered a richly detailed
backdrop that evolved in real-time, mirroring changes within the operational
area. Variables such as traffic patterns, civilian presence, the enemy’s escape
routes, and other contextual dynamics were integrated into the scenario.
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The setting of the virtual exercise was grounded in the context of November
2022, with the impending military operation slated between 2:00 p.m. and
3:15 p.m. As the game’s narrative unfolded, participants found themselves
assuming the critical role of defenders tasked with safeguarding London.

The impending attack threatened a shopping area, renowned for at-
tracting both Londoners and tourists alike. In this bustling locale, the ad-
versaries took shape as members of the Taliban fundamentalist movement.
Their modus operandi was meticulously defined by the rules outlined in
“Taliban, A Book of Rules (2009).” The players, representing the British
military forces, were expected to adhere to principles derived from the Just
War Theory (Jwr), Military Manuals, National Legislation, and Internation-
al Humanitarian Law (IHL). The tactical complexities deepened as terrorists
exploited the chaos of Christmas preparations and shopping, establishing
their presence within an already crowded vicinity.

Their malevolent intentions were directed toward three prominent Brit-
ish and American establishments along Oxford Street: Marks and Spencer,
Disney Store, and Apple Regent Street. Their plan included moving towards
the London Central Mosque via Regent Street. Suspicious activities were
detected in proximity to the Bond Street Metro Station and the Oxford
Circus Metro Station, demanding astute decisions from the players.
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Image 1. The map of the operational area.
Amidst this intricate scenario, the cadets grappled with a multitude of decisions:

o Strategically deploying their forces across the given map.
e Selecting the most suitable weaponry for the task at hand.
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e Devising an optimal approach for manoeuvring their forces.

¢ Determining how to apply the rules of engagement, considering
the specific circumstances.

¢ Navigating the ethical and legal intricacies entwined within their
tactical blueprint.

The overarching operational objective hinged on the precise disarmament
and capture of the terrorists while minimizing collateral damage. This en-
compassed mitigating potential loss of resources and human lives, encom-
passing both military personnel partaking in the operation and the civilian
populace. Players were presented with a range of resources, each playing a
distinct role, as can be seen in the Table 1.

Patrol Helicopter:
Gazelle

1 Aérospatiale

Transport Vehicles: 3 Land Rover
Wolf,

passengers each

accommodating up to 6

Infantry: 1 company comprising 4

British Armed Forces Terrorists
o Fighter Jets: 1 Eurofighter Typhon o Improvised Explosive  Devices
o Transport Helicopters: (IEDs)
AgustaWestland AWI159 Wildcat, o Martyr Terrorists
capable of carrying 7-9 soldiers o Car Bombs/Vehicle-Borne
o Attack Helicopters: 2 Boeing AH-64 Improvised ~ Explosive  Devices
Apache (VBIEDs)

Rocket-Propelled Grenades (RPGs)
Individual/Squad Weapons:
Including grenades, machine guns,
rifles, and more

Use of Civilians as Human Shields

Informers and/or Spies

platoons, each consisting of 30
individuals

o Special Forces: 4 squads, each with
12 members

o Informers and/or Spies: Inactive (9)

Table 1. Means and gears of the enemies

Amidst this complex scenario, the players were tasked with a multifaceted
challenge: estimating the potential for collateral damage. Their strategic
decisions would determine the fate of both resources and lives. Important-
ly, they were required to elucidate their Military Decision-Making processes
using an appropriate document, thereby providing a comprehensive ration-
ale for their chosen course of action.
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>
>

COLLATERAL RISK

CDE 1: TARGET VALIDATION /INITIAL ASSESSMENT
CDE 2: GENERAL/TARGET SIZE ASSESSMENT

CDE 3: WEAPONEERING ASSESSMENT

CDE 4: REFINED ASSESSMENT
CDE 5: CAUSALITY ASSESSMENT

'
3 '
CDE LEVEL RISK MANAGEMENT H

Collateral Damage Risk

STRUCTURAL DAMAGE NO NO
CASUALTIES NO NO
RESTRICTIONS WEAPON/FUZE

Image 2. The Collateral Damage Estimation Methodology

As the war game unfolded, participants were tasked with not only designing
a military operation but also confronting the ethical and legal quandaries
inherent to the battlefield. This immersive exercise provided a platform for
testing their decision-making prowess within a complex and ever-evolving
environment.

b. Chapter Il: Combat conundrums: Precision trials

As stated, this is a first-person shooting game that immerses players in a dy-
namic and morally challenging environment. So, the second group of par-
ticipants (n: 113) engaged in a distinct aspect of the experiment, involving a
virtual shooting lab where decisions held the power to determine whether to
open fire against images representing potential targets. Players were confront-
ed with the task of distinguishing between legal and illegal targets, adding
an intricate layer of decision-making beyond traditional gameplay. As players
navigated through different images, they encountered a mix of combatants
and civilians, each with unique visual cues and within different backgrounds.*
The player’s objective was to engage hostile combatants while refrain-
ing from harming innocent civilians. Precision and quick decision-making

4 The game’s design ensures that players must carefully assess their surroundings and the
actions of characters to determine their status as either legitimate combatants or non-com-
batant civilians. Legal targets may exhibit hostile behaviour, wear distinct uniforms, or engage
in aggressive actions that signify their combatant status. On the other hand, civilians might
display fearful or defensive reactions, wear civilian clothing, and seek cover to escape the
combat zone.
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were critical, as players needed to evaluate each potential target within
a very limited amount of time, simulating the high-stakes nature of re-
al-world conflict scenarios. To add an additional layer of complexity, the
game incorporated evolving situations.*' For instance, players encountered
combatants who attempt to use civilians as human shields, testing the play-
er’s decision to target the combatants that may lead to eventually harming
the non-combatants too.

Photos of potential targets were meticulously selected and divided
into batches of 100, 250, and 500 images creating three levels of difficulty
for the players. Each participant faced the task of making a rapid decision
within a limited timeframe regarding the appropriateness of shooting the
presented target. Notably, the transition time between images differed be-
tween the sets. For the initial batch of 100 photos, the transition interval
was set at a more deliberate pace of 25 seconds per image, encouraging
meticulous contemplation. In contrast, the third set of photos allowed only
15 seconds between transitions, demanding quick, instinctual assessments.

As the virtual simulation commenced, the cadets found themselves
tethered to the control device, a virtual weapon wielded within the digi-
tal realm. Within this context, the participants were divided into two sub-
groups, each with a distinct approach to decision-making.

e The first subgroup (n: 52) of cadets confronted the task relying
solely on their acquired knowledge and training. They assessed the
images and swiftly determined whether to take action against the
perceived targets based on their expertise and understanding of ethi-
cal and tactical considerations.

e In contrast, the second subgroup (n: 61) of cadets was equipped
with an additional layer of assistance. Alongside their knowledge,
they were provided with a wearable device, embodied as a headset.
This device proved to be more than a mere accessory-it served as
a virtual assistant for complex decisions. In scenarios where the ap-
propriateness of targeting was not immediately evident, this wear-
able device played a pivotal role. It signalled its wearer through a
sharp, distinctive alarm sound, notifying them that the situation likely
called for restraint. This auditory cue acted as a support mechanism,
leveraging technology to enhance the cadets’ ethical discernment in
the virtual environment.

41 As players progressed, their performance in distinguishing legal and illegal targets influ-
enced the game’s outcome. Successful discrimination between combatants and civilians led to
mission success and positive outcomes, while harm to civilians (whether intentional or due to
misjudgement, misuse of the equipment, overreaction, accidental shooting or other uninten-
tional reason) resulted in mission failure or negative consequences.
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The meticulous division and design of the second group’s experience en-
sured a comprehensive exploration of decision-making dynamics, while si-
multaneously incorporating technology in an innovative manner. Through
this intricate approach, the experiment delved into the realm of virtual
shooting scenarios, dissecting the interplay between knowledge, rapid
judgment, and technological assistance.

Through this game, players gain insights into the ethical complexities
faced by military personnel on the ground. It prompts players to weigh
the ethical implications of their actions, fostering a deeper understanding
of the challenges inherent in distinguishing between friend and foe during
chaotic conflict.

IV. Findings

In relation to Attacking the Christmas Spirit in London, a comprehensive
analysis of the cadets’ decision-making tendencies reveals several note-
worthy trends. Predominantly, a significant proportion of cadets (89%)
opted to consult the legal advisor prior to arriving at a tactical decision.
This inclination toward seeking legal guidance underscores the cadets’
recognition of the intricacies of ethical and legal dimensions within their
decision-making processes. It’s evident that they acknowledged the value
of informed counsel when navigating the complex landscape of military
operations.

Curiously, a minority subset of cadets (4%) exhibited a distinct willing-
ness to deviate from the legal advisor’s recommendations and make deci-
sions that contradicted the provided guidance. This tendency suggests an
internalized sense of autonomy in decision-making, wherein the cadets may
have prioritized other factors over legal perspectives.

A marginal proportion of participants (2%) experienced challenges in
their decision-making process, leading to delays that ultimately hindered
their ability to complete the game. This subset reflects the potential impact
of decision-making constraints in real-world situations, underlining the sig-
nificance of prompt and effective responses in tactical scenarios.

Notably, the vast majority of cadets (92%) expressed a positive recep-
tion of the assistance they received in addressing ethical and legal quan-
daries. This response indicates a high level of appreciation for the external
guidance, reinforcing the pertinence of offering informed advice in intricate
military decision-making contexts. On the contrary, a minor segment (3%)
perceived the advice as exacerbating the complexity of the situation. This
discrepancy possibly reflects the challenge of simplifying intricate legal and
ethical issues for practical application.
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Lastly, a significant proportion of cadets (72%) conveyed a prefer-
ence for discussing the situation with a fellow comrade as opposed to
relying solely on the legal advisor’s counsel. This inclination underscores
the perceived value of a peer perspective in the decision-making process.
This preference potentially stems from the camaraderie and shared ex-
periences that are inherent in military training, suggesting that a collab-
orative approach could enhance both decision quality and the cadets’
overall comfort in their choices.

In relation to Combat Conundrums: Precision Trials, an in-depth
analysis of the cadets’ performance within the two subgroups provides
valuable insights into their decision-making patterns and psychological
responses.

In the first subgroup, irrespective of the level of difficulty, a consid-
erable proportion of cadets demonstrated a consistent tendency to miss
targets, resulting in a failure to complete the game (easy level: 12%,
medium level: 12%, difficult level: 22%). This outcome is significant as
it indicates a challenge in accurately identifying and engaging targets in
a very short time span and under stress. Furthermore, the data reveals
that these cadets frequently engaged targets that should not have been
targeted (easy level: 9%, medium level: 11%, difficult level: 17%), show-
casing a difficulty to make ethical and legitimate decisions in the heat
of the (virtual) battle. These observations collectively suggest that this
subgroup struggled with target discrimination, potentially due to a lack
of clarity or uncertainty in evaluating the legitimacy of targets.

An interesting psychological response emerged from this subgroup,
with a notable percentage (14%) of participants expressing a sense of
helplessness by the end of the game. Additionally, a portion (11%) at-
tributed their decision-making difficulties to confusion or the need for
more time. The latter observation is particularly intriguing, as it indicates
that a considerable number of participants may have grappled with time
pressure, leading to suboptimal decision-making outcomes. The data
also points to a median rate of 14% across all difficulty levels, reinforc-
ing the consistent challenge of time-related pressures.

In the second subgroup, participants generally exhibited a positive
reception of the Al assistance provided by the device. A majority (62%)
valued the support, highlighting the role of Al in aiding decision-mak-
ing processes. However, a subset (16%) expressed concern about being
overly influenced by the Al’s suggestions, suggesting a potential incli-
nation to blindly follow Al recommendations without thorough consid-
eration. The data further indicates that a significant majority (78%) of
cadets in this subgroup adhered to the Al’s suggestions during the game.
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Intriguingly, a substantial portion (28%) noted that they felt rushed and
had insufficient time to contemplate their decisions. This observation
raises questions about the balance between the Al’s efficiency and the
cadets’ cognitive and ethical engagement in decision-making. Moreover,
the post-game reflection revealed that despite initially accepting the Al’s
suggestions during gameplay, many participants contemplated alternate
choices they might have made given more time or a second opportunity.

In conclusion, this analysis underscores the dynamic interplay be-
tween decision-making efficacy, psychological responses, and Al support
in the two subgroups. While the first subgroup struggled with target
discrimination and decision-making challenges, the second subgroup
demonstrated a nuanced relationship with Al assistance, both embracing
its guidance and later engaging in post-game evaluation.

Similarly to the second group, the third group of postgraduate stu-
dents (n:26) also faced the task of determining whether to shoot or ab-
stain from shooting at potential targets displayed in the virtual setting.
The configuration remained consistent with Group no. 2, utilizing medi-
um and hard levels of difficulty.

Among the postgraduate students who opted to use the Al device
(n:10), a noteworthy pattern emerged. A significant percentage (84%)
reported being influenced by the Al’s suggestions, indicating that the
device played a role in shaping their decision-making process. Interest-
ingly, however, only 22% of these participants adhered to every sugges-
tion provided by the Al. This observation suggests a nuanced relationship
between the Al’s guidance and the participants’ independent judgment.
This could imply that while the suggestions were influential, participants
still exercised their discretion in final decision-making.

A substantial percentage (38%) of postgraduate students who uti-
lized the Al device encountered challenges leading to a failure to com-
plete the game. Many (62%) cited the limited time window as a signif-
icant barrier, expressing their inability to decide within the stipulated
timeframe. Despite the hints received from the Al (34%), the constraint
of time seemed to hinder effective decision-making, revealing the com-
plexity of rapid ethical choices within a dynamic environment.

Conversely, postgraduate students who chose not to utilize the Al
device (n:16) revealed distinctive patterns. Nearly half of them (49%)
acknowledged their failure to complete the game. A substantial portion
(34%) attributed this failure to a perceived lack of preparedness, while
others cited an inability to recall the rules (39%) or a lack of relevant
experience (18%) as contributing factors. Interestingly, despite these
challenges, a notable proportion (87%) of this subgroup indicated their
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reluctance to employ the Al hints. Their hesitancy seemed rooted in con-
cerns about trusting Al for decisions involving ethical or legal implica-
tions.

In conclusion, the third group’s dynamics exemplify the intricate
interplay between Al assistance, decision-making influences, time con-
straints, and individual readiness. This analysis highlights the complexi-
ty of integrating Al into decision-making processes and underscores the
significance of participants’ willingness to rely on Al’s suggestions, as
well as their reservations in contexts with ethical and legal stakes.

V. Conclusion

The objective of our experiment was to investigate the potential effec-
tiveness of moral enhancement as a safety net in extreme situations,
along with the implications of utilizing Al for moral enhancement. Our
primary question revolved around whether moral enhancement, facilitat-
ed by Al, could alter the way individuals make critical tactical decisions
under high-stress circumstances. The outcomes, while preliminary due to
limited data, provide valuable insights.

Interestingly, the reception of Al as a means of moral enhancement
was mixed among the experiment’s participants. The participants ap-
peared to perceive Al less as a supportive tool and more as an opinion
leader. This raises questions about the perceived role of Al in ethical de-
cision-making processes, suggesting that the participants may have had
reservations about Al’s ability to genuinely enhance their moral consid-
erations.

Another crucial aspect we sought to explore was the extent to
which participants would be open to receiving advice from either a hu-
man agent or Al, as well as the implications of Al enhancement on their
autonomy and decision-making freedom. The results revealed that a sig-
nificant majority (68%) of participants across all three groups preferred
human agents for discussions related to ethical or legal challenges. Ad-
ditionally, a substantial 76% expressed an absence of trust in Al for deci-
sion-making, emphasizing the perceived necessity of human involvement
in the decision-making process.

Interestingly, participants indicated a demanding threshold for ac-
cepting Al’s suggestions, setting the bar at a proven success rate above
95%. This threshold signifies a cautious approach to Al assistance and
underscores the participants’ need for high levels of confidence in Al’s
accuracy before relinquishing their own decision-making authority.

An insightful perspective emerged from participants who expressed
concerns that heavy reliance on Al could potentially lead to diminished
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critical thinking and increased dependency on technology. This notion
points to broader societal implications regarding the integration of Al
into ethical decision-making contexts, highlighting the balance between
leveraging technology and preserving human agency and cognitive ca-
pabilities.

In conclusion, our experiment delved into the intricate interplay
between moral enhancement, Al, human agents, trust, autonomy, and
critical thinking. The participants’ responses underscore the complexity
of navigating the role of Al in shaping moral considerations and deci-
sion-making processes, while also revealing their reservations and pref-
erences for human involvement. These findings provide a foundation for
further exploration and considerations when integrating Al into contexts
requiring ethical and tactical judgments.

VI. Future work

Future research in this domain presents several promising avenues for
exploration, building upon the insights gleaned from our experiment.
The initial results have highlighted areas that require attention and re-
finement to enhance the effectiveness and credibility of Al-driven moral
enhancement in decision-making scenarios.

One key focus for future work involves training the algorithm to
achieve a higher success rate than the observed 86%. This lower success
rate may have contributed to the participants’ scepticism towards Al’s
suggestions. By improving the algorithm’s accuracy, we can instil greater
confidence among users, encouraging them to consider Al recommenda-
tions more seriously. This endeavor would require an in-depth analysis of
the factors contributing to the algorithm’s limitations and the develop-
ment of strategies to mitigate them.

Furthermore, the complexity of ethical decision-making in extreme
situations calls for the development of more intricate and challenging
scenarios. Expanding the range of challenges presented to players can
yield valuable insights into their decision-making processes and respons-
es. These enriched scenarios should encompass a spectrum of moral di-
lemmas, legal considerations, and tactical complexities, allowing partic-
ipants to engage with a wider array of situations.

In tandem with scenario development, there is an opportunity to en-
hance the platforms and interaction mechanisms used in the experiment.
Refining the interfaces and mechanisms through which players interact
with the virtual environment can create a more immersive and intuitive
experience. This step involves integrating sophisticated technology to
provide real-time feedback, adaptive challenges, and interactive ele-
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ments that simulate the dynamic nature of ethical decision-making on
the battlefield.

To gain a more comprehensive understanding of individual choices
and responses, future research should focus on collecting a more ex-
tensive dataset. Gathering data from a larger and more diverse partic-
ipant pool can yield nuanced insights into the factors influencing deci-
sion-making processes. This could involve analyzing participants’ demo-
graphic information, personal beliefs, and prior experiences to ascertain
potential correlations with their choices and preferences.

In summary, the current study’s findings have paved the way for fu-
ture research endeavors aimed at refining and expanding the implemen-
tation of Al-driven moral enhancement.*? Addressing the challenges of
algorithm accuracy, scenario complexity, interaction design, and data
collection will contribute to a more comprehensive understanding of the
dynamics between Al assistance and human decision-making in complex
ethical contexts. As Al technologies continue to evolve, these insights
will be invaluable for creating effective and trustworthy tools for pro-
moting ethical decision-making in high-stress environments.
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Abstract

Political leaders, philosophers, sociologists, historians, political scientists, law scholars and
economists approach terrorism in diverse ways, especially its definition. Politicians assign
the meaning to the term terrorism that best suits them. Political scientists analyze the
actions of those in the geopolitical framework. Moral philosophers look at terrorism from
the viewpoint of fairness. Historians make a comparative assessment of the phenomenon
through its evolution over time, and scholars of law simply dissect counterterrorism
measures and assess their consistency with customs and current legislation. Sociologists
stress the importance of culture, social relationships and social interactions. Eventually,
politicians and lawmakers are not immune to the influence of the common ethics and
morals of their own societies and the uses and habits of their own cultures, including
religious aspects. Morals and ethics relate to “right” and “wrong” conduct; the first
provides guiding principles, and the latter refers to rules provided by an external source,
e.g., codes of conduct in workplaces or principles in religions. While morals are concerned
with principles of right and wrong, ethics are related to right and wrong conduct of
an individual in a particular situation. Ethics, morals and religion are intertwined in the
antithetical principles “good and evil.” This work aims to scrutinize the crucial concept of
just and unjust war, and just and unjust combatants, and to elaborate on some critical
moral and ethical elements within the modern understanding of the interplay between
terrorism, counterterrorism, fundamental human rights, and international humanitarian
law. Through the examination of all pertinent theoretical positions the paper seeks to shed
light on the limits of the use of force and the justification of the violation of fundamental
rights in the War on Terror.
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I. Introduction

he War on Terror which followed the September 11, 2001, at-

tacks opened for gross human rights violations including ab-

duction and detention without trial in “black sites”! of which
Guantanamo is the most notorious.? The term “war” is not a purely
formal definition, but a conscious choice which led to a new doctrine:
the application of the rules provided in time of war against non-state
“enemy combatants” who are not nationals of countries at war with
the United States. In the War on Terror, the U.S. government assumes
that the best defense is the constriction of fundamental rights which
are granted under the major international human rights and instruments
and the core international humanitarian law (IHL). The crucial factor is
the contested relationship between law and morals that puts at risk
fundamental human rights.

Nardin gathers that the rule of law is a moral idea, that cannot
distinguish between law as an instrument of power from law as a con-
straint on the exercise of the power itself.?> Hurd argues that the in-
ternational rule of law simply reflects the way in which states use law
to justify and pursue foreign policy.* Taylor thinks that moral issues
in counterterrorism are poorly understood and therefore offers a sys-
tematic normative theory for guiding, assessing, and criticizing coun-
terterrorist policy.> He observes that many commentators claim that
in the fight against terrorism state actors should set aside ordinary
moral and legal frameworks, and instead bind themselves by a differ-
ent (and, generally, more permissive) set of ethical rules.® Taylor finds

! See, e.g.: European Parliament, Committee on the Alleged Use of European Countries by the
CIA for the Transportation and lllegal Detention of Prisoners, Rapporteur Giovanni Claudio
Fava, Report of the European Parliament on the Alleged Use of European Countries by the CIA
for the Transport and the lllegal Detention of Prisoners [2006/2200(INI)], Final A6-0020/2007,
RR\382246EN, PE 382.246v02-00 (Strasbourg: European Parliament, 2007).

2 See, e.g.: European Center for Constitutional and Human Rights (ECCHR), Rupture and Reck-
oning: Guantdnamo Turns 20. Reflecting on the Legacy of the Notorious Detention Camp and
US Counter-Terrorism Policy Two Decades After 9/11 (Berlin: ECCHR, 2022), https://www.
ecchr.eu/flipbook/gtmo20/#0; Amnesty International, USA: Right the Wrong: Decision Time on
Guantdnamo, Index no. AMR 51/3474/2021 (London: Amnesty International, 202 1), https://
www.amnesty.org/en/documents/amr51/3474/202 1/en/.

3 Terry Nardin, “Theorizing the International Rule of Law,” Review of International Studies 34,
no. 3 (2008): 385-401.

4 lan Hurd, “The International Rule of Law and the Domestic Analogy,” Global Constitutionalism
4, no. 3 (2015): 365-395.

> Isaac Taylor, The Ethics of Counterterrorism (Abingdon and New York: Routledge, 2018).
¢ |bid.
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that counterterrorist efforts by states are sometimes thought to be
subject to different moral principles than superficially similar practices,
and concludes that normative elements, which explain how terrorism
is morally distinct from other sorts of harmful actions, may be signif-
icant in thinking about what moral limits should be maintained when
combating terrorism.” Most of the ethical and moral questions on and
around terrorism stem from the lack of a legally binding definition of
the term, which this paper does not aim to investigate, rather than
touching on it, for its purpose.

Il. The multiple definitions of terrorism

The ability to define and understand terrorism is a problem that persists
regardless of how many definitions are developed, or how wide encom-
passing they might be. So far, it has not been possible to reach an undis-
puted definition, either legal or academic, of the term “terrorism” due to
major divergences on the legitimacy of the use of violence for political
commonly accepted definition.? Therefore, the definition of the concept
of terrorism is ambiguous and legally undefined and adapts on the na-
tional interest.” The problem lies in the fact that terrorism represents
a very wide area of research that is murky, at best, and which is not of
equal importance to every researcher, politician, or expert. According to
Schmid, ™ there are four main reasons why this is the case:

I. Terrorism itself is a problematic concept that causes divergence
in opinion between political, legal, social, and public opinion.

II. The problem of definition is inherently linked to that of de-le-
gitimization and criminalization of terrorism.

[ll. There are a number of different iterations of terrorism, all pur-
porting to different forms, methods, ideologies, and underlying
causes.

IV. The term itself has been defined in at least a hundred different
ways over the last two centuries, whilst still missing a universally
acceptable definition.

7 Isaac Taylor, “Counter-Terrorism, Ethics of,” in Routledge Encyclopedia of Philosophy Online,
ed. Tim Crane (Abingdon: Routledge, 2022).

8 Marco Marsili, “The War on Cyberterrorism,” Democracy and Security 15, no. 2 (2019): 172.
? Ibid.

10 Alex Schmid, “Terrorism — The Definitional Problem,” Case Western. Reserve Journal of Inter-
national Law 36, no. 2 (2004): 375-419.
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Even though Schmid is considered as the leading authority in the dis-
cussion about the definition of terrorism, other scholars have provided
arguments as to the elusiveness of such a definition. The definition of
terrorism, according to Ganor, is impossible because terrorist organi-
zations by their very nature exist in secret, which makes any objective
analysis nearly impossible. Further, the problem of definition is inher-
ently linked to the question of loyalty. Are terrorists working for or
against national interests of their homeland; the border between mur-
der, guerrilla warfare, and terrorism; the ability of the state to trans-
late any form of activity into a legitimate show of force; the linkage
between terrorism and the question of self-determination; the goals
and status of the terrorist acts and terrorists themselves. All these ele-
ments draw out inconsistencies in the many definitions. If all terrorism
is criminal, then surely the practice of concealing prisoners in overseas
“black sites,” which was a widespread practice of the U.S. government,
can be considered terrorism, much like armed attacks against civilians
in Afghanistan and Pakistan which had nothing to do with the War on
Terror. Moreover, where is the line between guerilla warfare and terror-
ism, such as it was in, for example, Ireland in the 20™ century, or more
recently in the Balkans."

Both Schmid and Ganor recognize the need to create a unified, uni-
versally applicable definition of terrorism. There are a number of argu-
ments that support this assertion, linked to a variety of individual aspects
of terrorism. As Schmid contends, the ability to create an effective coun-
terterrorism strategy demands agreement on the core elements of the
problem which necessarily requires a definition acceptable to all included
parties. There is no workable way to combat terrorism effectively if every
side has a different definition — which has been exemplified by the chaotic
ongoing situation in Syria, where allied forces attacked targets based on
individual understanding of terrorism. Moreover, some blatantly terror-
ist cells were supported by allied forces precisely due to the lacking defi-
nition of the term. The crux of the argument is that terrorism invariably
arises from political reality and is therefore within the sphere of policy
and judicial persecution. Since there are a number of different interpre-
tations of terrorism, what constitutes a crime in the U.S. need not be a
crime in Iran, or Pakistan, or Japan.™

It should be noted, here, that the author of this paper agrees with
these positions, as it was realized that all past and current attempts

" Boaz Ganor, “Defining Terrorism: Is One Man’s Terrorist another Man’s Freedom Fighter?” Po-
lice Practice and Research 3, no. 4 (2002): 287-304.

12 Schmid, “Terrorism — The Definitional Problem,” 399-402.
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to properly define terrorism ended up in a swath of incompatible defi-
nitions that just muddy the waters and make congruent and efficient
international action against terrorism completely unfeasible — as evi-
denced by the over 25 year struggle that does not seem to yield any-
thing other than more terrorist groups.

On the other side of the argument are those who consider cur-
rent definitions of terrorism sufficient, and terrorism itself sufficiently
recognizable to be fought successfully. According to Hoffman™ ter-
rorism is a political concept that needs only recognition in terms of
specific goals, motivations, and purposes. Moreover, it is necessary
to differentiate terrorism from other forms of violence. To Hoffman,
this is not problematic, and therefore does not require a universally
acceptable definition.™ To this point, Wilkinson™ states that the pub-
lic is aware and able to recognize terrorist activities. This implies that
Wilkinson sees conceptual and empirical distinction between terrorism
and other forms of political violence as the crux of the problem rather
than the existence of a universal definition. However, in both instances
it became apparent, especially over the last several years, that terrorist
activity is ambiguous in its nature, and that individuals within the public
cannot correctly differentiate (in all cases) between political violence
and terrorism — for instance the 2016/2017 riots in the U.S. have fre-
quently been labeled as terrorist activity, whereas they should have
been labeled as politically motivated violence instead.

According to Nacos, individuals can intuitively recognize terror-
ist activities and differentiate them from other forms of violence, and
he supports this assertion by arguing that terrorism is in many ways like
pornography, one can recognize it when one sees it, but cannot place
it within a well-defined category. This argument is characteristic for
political actors who often have no interest in reaching a consensual
solution, since the existence of a goal, universal definition would place
many of the illegal activities of state actors into the light, and poten-
tially lead to judicial culpability of governments or individual agencies.
To further this point, it is indicative to note the words of the UK per-
manent representative to the United Nations, Jeremy Creenstock, who
said that the problematization of the definition of terrorism avails no

'3 Bruce Hoffman, Inside Terrorism (New York: Columbia University Press, 2002), 2.
" bid., 2-3.

15 Paul Wilkinson, Terrorism Versus Democracy: The Liberal State Response (London: Rout-
ledge, 2006), 1.

' Brigitte L. Nacos, Mass-Mediated Terrorism: Mainstream and Digital Media in Terrorism and
Counterterrorism (Lanham: Rowman and Littlefield, 2016), 25.
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benefit, what is important is to recognize that terrorism is terrorism."’
This points to the fact that states, much like non-state actors play a
critical role in this problem, which adds credibility to the chosen meth-
odology and line of reasoning in this dissertation. Provided that state
actors do engage in acts that can be classified as terrorism, it seems
plausible to assert that there is no political will to define and objec-
tively assess terrorism, as that leaves little room for maneuvering via
security and intelligence agencies on the global scale.™

There exists a third line of reasoning that argues terrorism is an
overly subjective concept that can best be described by the claim “one
man’s terrorist is another man’s freedom fighter,” and that, under such
circumstances, the search for a universal definition of terrorism be-
comes impossible. As Wardlaw™ points out, terrorism is a moral is-
sue, which is why it is impossible to define objectively. This position
is quite common in individuals who themselves were a part of terrorist
organizations — such as Yasser Arafat, who said such in front of the
UN general assembly. To them, the difference between a terrorist and
a freedom fighter lies solely in the eye of the beholder — who sup-
ports a just cause will call oneself a freedom fighter, the other who
is on the other side will see terrorism. The most cited example of this
dichotomy is the American Revolutionary War, where the U.S. used
tactics that some call terrorist activities, while the UK used the regular
military to suppress rebellion. Translated in modern terms, this could
be used to describe the Palestinian problem, albeit with several other
issues. Firstly, modern terrorism includes purposeful acts of aggression
against civilians, which was not the case in the past; second, modern
terrorism diverges from that of the 20™ century in terms of the level of
radicalization — suicide bombers, various attacks whose sole aim is to
maximize civilian casualties.?

The UN, also, does not have a universal position on the definition
of terrorism. In 1998, the UN found that there is no plausible method
of reaching a universal consensus on the nature of terrorism, or on the
specific nature of threats, challenges, and changes in the modalities of

17 John M. Collins, “Terrorism,” in Collateral Language: A User’s Guide to America’s New War,
eds. John M. Collins and Ross Glover, 155-173 (New York: New York University Press, 2002),
167-168.

'8 Alex P. Schmid, The Routledge Handbook of Terrorism Research (London: Taylor and Francis,
2011), 39.

19 Grant Wardlaw, Political Terrorism: Theory, Tactics and Counter-Measures (Cambridge: Cam-
bridge University Press, 1989), 4.

2 |bid., 4-5.
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terrorist violence in the world. Moreover, one of the UN panels point-
ed out that the absence of a universal definition is subversive for the
creation of a normative and moral based stance on the fight against
terror and allows individual interpretations to be made.?

The argument by Ceci?** that terrorism is a conceptual anomaly is
based on five elements that obstruct the process of forming a defi-
nition-emotional burden, heterogeneity, subjectivity and lack of val-
ue-neutral explanations, definitions made by those who fight terror-
ism, and pejorative nature of the term itself. All the problems that
surround the definition of terrorism, and the inherent nature of the
reality in which terrorism exists, leads to simplification and generaliza-
tion, which further alienates any semblance of a consensus. The fact
that information today is available at an unprecedented level, and that
individuals can join terrorist organizations remotely has worsened the
problem, as it now includes considerations of domestic regulation, in-
formation control, securitization of daily life, and a number of other
problems that all further problematize the definition of terrorism. In
this context, objective reality of terrorism falls behind to make space
for highly subjective, opinionated elements which is another critical
element that prompted this article — in lack of objective reality (or at
least lacking the ability to objectify a problem), the only recourse is to
examine the problem from a different standpoint.

I1l. Moral and ethical issues

Terrorism has legal, political, moral, ethical, and even religious implica-
tions. Theoretical problems arise about terrorism, such as the definition
of the term and the concept of collective responsibility and specific ethi-
cal and moral issues in counterterrorism.? There is a general and genuine
interest on and around such issues stemming from the intersection of
terrorism with counterterrorism that pose some of the most significant
challenges to governments and people.?* This enters the terrain of rela-
tivism where everything is possible; a land of opportunities, available to
those who argue better. |t makes me think of Silver Surfer, the fictional
superhero created by Jack Kirby for Marvel Comics, who has a very rel-

21 Schmid, “Terrorism — The Definitional Problem,” 396-397.

2 Giovanni Mario Ceci, “A ‘Historical Turn’ in Terrorism Studies?” Journal of Contemporary
History 51, no. 4 (2016): 888-890.

23 Adam Henschke, Alastair Reed, Scott Robbins, and Seumas Miller, eds., Counter-Terrorism,
Ethics and Technology (Cham: Springer Nature, 2021).

% |bid.
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ative concept of justice — a sound of relativism which deny claims to
objectivity asserts that valuations are relative to the perspective of an
observer or the context in which they are assessed.”®

Maria Baghramian?® identifies sixteen different forms of relativism,
all intertwined, among which three are relevant to the scope of this pa-
per. Moral relativism includes the differences in moral judgments among
folks and cultures.?’ Epistemic relativism supports the idea that there are
no absolute principles on normative belief, justification, or rationality,
but relative ones.?® Alethic relativism (also “factual relativism”) holds
that there are no absolute truths, i.e., that truth is always relative to
some particular frame of reference, such as a language or a culture (so-
called “cultural relativism”).2

If terrorism is presented as an absolute threat, then counterterrorism
measures must also be unlimited. Scholars investigate the ethical impli-
cations of the participation in counterterrorist operations* and what the
limits of counterterrorism and which actions are ethical.?' It all revolves
around a critical question: what is right and what is wrong? The right way
is one which is proper, appropriate, and suitable while the wrong way
is one which not suitable or appropriate. Ethics, or moral philosophy,
defends and recommends concepts of right and wrong behavior. We can
infer that what is ethically correct is morally just; it serves as a syllogism
to justify — or condemn — certain actions or conducts.

The American philosopher Jeff McMahan provides an interesting
definition of just war: “the collective exercise of individual rights of self-
and other- defense in a coordinated manner against a common threat.”3?
Security and justice are two faces of the “common good” or “common-
wealth,” which can be achieved only through political means. This issue
has been addressed by political theorists and moral philosophers since
the era of Ancient Greece.??

% Maria Baghramian and J. Adam Carter, “Relativism,” in The Stanford Encyclopedia of Philoso-
phy, ed. Edward N. Zalta (2022), https://plato.stanford.edu/archives/spr2022/entries/relativism/.

26 Maria Baghramian, Relativism (London: Routledge, 2004).
%7 Baghramian and Carter, “Relativism.”

28 |bid.

2 |bid.

30 Magdalena Badde-Revue and Marie-des-Neiges Ruffo de Calabre, eds., Ethics in Counter-Ter-
rorism (Leiden: Brill-Nijhoff, 2018).

31 Michael Kowalski, ed., Ethics of Counterterrorism (Amsterdam: Uitgeverij Boom, 201 1).

32 Jeff McMahan, “The Ethics of Killing in War,” Philosophia 34, no. 1(2006): 30. See also Jeff
McMahan, “War as Self-Defense,” Ethics and International Affairs 18, no. 1 (2004): 75-80.

33 Simon Lee, ”Common Good,” in Encyclopedia Britannica Online (Chicago: Encyclopedia
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In The Prince, Niccolo Machiavelli concludes that common good
can be achieved through military or political action.** In chapter 17,
exploring cruelty versus mercy, the ltalian philosopher states very prag-
matically that a few exemplary executions would avoid disorder that
would give rise to murder and harm the whole community, while an
execution ordered by the state harms only a single individual.*®> This
requires “inhuman cruelty,” which is referred to as a virtue opposed to
“excessive mercy.” In Two Treatises of Government, John Locke speaks
about the commonwealth as a government goal (8133, 134, 137).3¢
Thomas Hobbes, who addresses the issue of the commonwealth in the
second and third part of Leviathan, removes from the concept of natu-
ral law any notion of the promotion of the common good?®” he believes
corresponds to state power.®

Immanuel Kant, who was a supporter of the death penalty,3’ thinks
that moral law has a universal value, and not a particular one.* In the
second chapter of the Critique of Practical Reason, he asserts that one
can only know that something is morally right by intellectually con-
sidering whether a certain action that one wishes to commit could be
universally performed. The German philosopher calls the idea that one
can know what is right or wrong only through abstract reflection of
“moral rationalism.” His position on the fundamental nature of moral-
ity is that moral goodness, which consists of following the rule of the
categorical imperative, is more basic to ethics than good consequenc-
es, and that it is the right motivations — an obligation to duty — which
is criteria in defining a person as good. This rationalism is at the basis

Britannica, 2013), last modified Oct. 15, 2016, https://www.britannica.com/topic/com-
mon-good.

3 |bid.

35 Niccold Machiavelli, The Prince, trans. and ed. Peter Bondanella; intro. Maurizio Viroli (Ox-
ford: Oxford University Press, 2008), original edition, 1532.

3% John Locke, Two Treatises of Government (London: A. Millar et al., 1764), original edition,
1689.

37 James R. Jr. Stoner, Common Law and Liberal Theory: Coke, Hobbes, and the Origins of Ameri-
can Constitutionalism (Lawrence, KS: University Press of Kansas, 1992), 71. See also John Phillip
Reid, “In the Taught Tradition: The Meaning of Law in Massachusetts-Bay Two-Hundred Years
Ago,” Suffolk University Law Review 14, no. 4 (1980): 938-940.

38 Thomas Hobbes, Leviathan, or the Matter, Forme, and Power of a Common-Wealth Ecclesiasti-
call and Civill (London: A. Crooke, 1651), xviii, 119.

3 Immanuel Kant, The Metaphysics of Morals, trans. Mary Gregor (New York: Cambridge University
Press, 1996), 6:333.

40 Immanuel Kant, Kant’s Critique of Practical Reason and Other Works on the Theory of Ethics,
trans. Thomas Kingsmill Abbott (London: Kongmans, Green and Co., 1889), 4:402.
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of the determination by which a government feels “morally justified”
in using the lethal force on the assumption that its action will be ac-
knowledged as just, and, therefore, legal.

The law of war legalizes the killing of a human being, what is a
crime of murder and punished as such in peacetime. Gill and van Slie-
dregt infer those actions of regular combatants, which should qualify
as serious crimes, such as murder, are lawful because they are covered
by privilege.*' War provides opportunity for a different moral com-
pass: in an armed conflict and in conformity with the laws of war,
international law confers immunity from culpability under peacetime
law.4?

Walzer finds that the morality of war corresponds to our sense of
what is right.** McMahan considers that a moral reason for violating a
convention should be assessed by individual conscience.* Klabbers ar-
gues that previous instruments regulating the law and customs of war,
such as the Liber Instructions of 1863 and the Brussels Project of 1874,
refused to distinguish between just and unjust combatants.*> Mavrodes
concludes that the distinction between combatant and non-combat-
ants is intended to reduce the cycle of violence by limiting the parties’
capacity to fight.*

How do you decide whether an act is just or unjust? As things are
not mala in se, and morality is an individual category, it cannot serve as
an acceptable justification. The concept of “moral combatant” intro-
duced by Sidgwick in his book The Elements of Politics*’ must be reject-
ed, as well as the characterization of “moral innocence” and “oral cul-

41 Terry Gill and Elies van Sliedregt, “Guantanamo Bay: A Reflection on the Legal Status and
Rights of ‘Unlawful Enemy Combatants,”” Utrecht Law Review 1, no. 1(2005): 31. See also: Knut
Dérmann, “The Legal Situation of Unlawful/Unprivileged Combatants,” International Review of
the Red Cross 85, no. 849 (2003): 45; Kurt Ipsen, “Combatants and Non-Combatants,” in The
Handbook of Humanitarian Law in Armed Conflicts, ed. Dieter Fleck, 66-67 (New York: Oxford
University Press, 1995); Horst Fischer, “Protection of Prisoners of War,” in Fleck, 326-327; Yor-
am Dinstein, “The Distinction between Unlawful Combatants and War Criminals,” in Internation-
al Law at a Time of Perplexity: Essays in Honour of Shabtai Rosenne, ed. Yoram Dinstein, 103-106
(Leiden: Martinus Nijhoff, 1989).

42 See Art. 43 (2) of Protocol | (1977) Additional to the Geneva Conventions of 12 August 1949
and Relating to the Protection of Victims of International Armed Conflicts, 1125 UNTS 3.

43 Michael Walzer, Just and Unjust Wars (New York: Basic Books, 1977), 133.
44 McMahan, “The Ethics of Killing in War,” 40.

4 Jan Klabbers, “Rebel with a Cause? Terrorists and Humanitarian Law,” European Journal of
International Law 14, no. 2 (2003): 302.

46 George |. Mavrodes, “Conventions and the Morality of War,” Philosophy and Public Affairs
4, no. 2 (1975): 117-131.

47 Henry Sidgwick, The Elements of Politics (London: Macmillan, 1891), 254.
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pability” presented by McMahan, who finds that the moral position of
unjust combatants is indistinguishable from that of just combatants.*®

In The Ethics of Killing in War, McMahan speaks about just combat-
ants taking up arms in a just cause, most commonly defense against
unjust aggression,*” or an unjust war of defense.”® He argues that the
laws of war diverge significantly from the “deep morality” of war.>'
The American philosopher thinks that an act of war by unjust com-
batants against just combatants is proportionate and permissible.>
According to McMahan, unjust combatants are justified in fighting ac-
cording to a “moral assessment,”>® even if one admits that both just
and unjust combatants cannot wage war without doing wrong.>* Mc-
Mahan rejects the assumption that unjust combatants are not wrong in
fighting if they respect the rules of engagement.>> Further, McMahan
argues that it is general inadmissible for unjust combatants to attack
just combatants>®: while there are no legitimate targets for the former,
there are legitimate targets for the latter with some limitations re-
garding enemy non-combatants.>” On the contrary, Walzer thinks that
one does not lose immunity only by fighting in an unjust war, but by
fighting in any war.*®

While admitting that just combatants are not allowed to kill en-
emy non-combatants, McMahan affirms that it is permissible to use
defensive force against anyone who poses an unjust threat.>” This as-
sumption supports non-combatant liability, sometimes to a greater
degree than any combatant.®® The theory is based on the “responsi-
bility criterion.” McMahan asserts that posing an unjust threat does
not make one lose the right not to be attacked if one is no morally

48 McMahan, “The Ethics of Killing in War,” 24.
4 |bid., 27.

*0 |bid., 30.

>1 Ibid., 38-40.

>2 |bid., 28, 34.

>3 |bid., 38-40.

> |bid., 28.

% |bid., 26.

% |bid., 36.

%7 Ibid., 30-31.

58 Michael Walzer, “Five Questions About Terrorism,” Dissent 49, no. 1 (2002): 5-16. Repub-
lished in Michael Walzer, Arguing About War (New Haven, CT: Yale University Press, 2004), 6-41.

37 McMahan, “The Ethics of Killing in War,” 31.
¢ |bid., 36.
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responsible for this fact.6” What makes a human a legitimate target in
war is the moral responsibility for an unjust threat.®> Coady supports
the idea that only combatants are legitimate targets, while all others
are non-combatants, and enjoy immunity.*?

McMahan considers that moral responsibility is important to liabil-
ity, and thus the defense against unjust threats is permitted.®* Further,
posing an unjust threat is neither necessary nor sufficient for moral lia-
bility to force or violence that is necessary to eliminate the threat, but
then deduces that unjust combatants are almost morally responsible
at least to some degree for the unjust threats they pose, and, hence,
all unjust combatants are legitimate targets.®> He acknowledges that
just combatants may act wrongly in fighting “by force or violence that
is unnecessary, excessive, disproportionate, or indiscriminate,”*¢ but he
argues that the requirement of proportionality, in its application to
unjust combatants, is merely a device that serves the moral purpose of
limiting the violence.®’

Coady, who criticizes Walzer’s approach, morally justifies the use
of violence, arguing that only “just warriors” participating in a just war
have a license to kill enemies without being charged with murder.%®
The Australian philosopher admits self-defense as a just cause for the
use of violence only if it is a necessary means, and the best means,
for preventing abuse in practice, but refuses to characterize it as an
ethical justification. Nielsen argues that terrorism employed in con-
junction with guerrilla warfare in a war of liberation may be justified.*’
According to the Canadian philosopher, acts of terrorism are justified
if used as a political weapon in the revolutionary struggle, and if they
cause less damage than other types of violence. Fotion believes that
terrorism targeting government officials is justifiable under certain cir-

¢! Ibid., 31.

2 |bid., 33-37.

63 Cecil Anthony John Coady, “Terrorism and Innocence,” Journal of Ethics 8 (2004): 37-58.
¢4 McMahan, “The Ethics of Killing in War,” 32-33.
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cumstances, while terrorism targeting innocents is never.”® Corlett’’
and Young’? are on the same line of Fotion, while Held,”® Bauhn,”* Ge-
wirth”> and Nathanson’® find that terrorism targeting non-combatants
or common citizens is never justified. Saul suggests that some acts of
terrorism, in exceptional cases, can be excused and considered “‘illegal
but justifiable’ (or at least excusable) in stringently limited, objective-
ly verifiable circumstances,” maybe as “collective defense of human
rights.””’

Revolutions may serve as touchstones to assess the validity of the
theory of just combatants, which seems to rest on week and faulty
assumptions. The foundations of the right to revolution, as a fair path
to democratic change, lean on morals and ethics, as relies on contro-
versial sources. These sources sanction, but at the same time justify,
the use of violence. The concept of just and unjust rests on the same
moral categories, which are not sufficient to justify or condemn an
act, such as a revolution, as lawful or unlawful. On the other side, a
strictly legal approach proves inadequate due to the unlawful nature
of revolution. An act can be unjust, but not unlawful, and can be just,
although unlawful.”®

Self-defense is also used by Trotsky to justify the Red Terror during
the Russian Civil War (1917-1923) that began with the October Revo-
lution.”® Also Africa experimented state terror in the 1970s: after tak-
ing control of the Derg, the military junta, in 1977, the new head of
state, Ménghistu Haile Mariam, a Marxist-Leninist army officer, started
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a violent political campaign against members of the competing Ethio-
pian People’s Revolutionary Party (EPRP).2

Marsavelski states that terrorism and revolution are two sides of
the same coin, and that there has never been a revolution without ter-
rorism or war without war crimes.®! To name just two that succeed-
ed without terror: the Glorious Revolution, also called the Bloodless
Revolution which in 1688 overthrew King James Il of England (James
VIl of Scotland) and ushered in the reign of William Ill and Mary ll;
the Carnation Revolution, a military coup in Lisbon, Portugal, on 25
April 1974, supported by massive popular participation, which ended
the authoritarian regime of the Estado Novo.8? Revolutions gave birth
to many of today’s Western democracies (see: American Revolution of
1775-1783, French Revolution of 1789, and European revolutions of
1848).83 An attempt to overthrow state order cannot be considered by
default an act of terrorism as Marsavelski infers — it does not mean that
revolutionaries do not commit crimes.

Castrén argues that if an insurgency takes on a big size, rebels
should not be treated as common criminals.®* Walzer believes that an-
ti-insurgents fighting against a resistance movement or a violent up-
rising that enjoys popular support are fighting an unjust war against
the guerrilla forces.®> Meisels doubts that popular, democratic support
for an insurgency should automatically render its opposition unjust or
confer legitimacy to irregular combatants.?¢ The Bolsheviks probably
had the consent of a majority of the population when they overthrew
the Tsar in 1917 and established a terror regime.

Terror(ism) and revolution constitute a frequent binomial. People have
rights until they are able to defend them. Marsavelski encompasses the right
of revolution (ius resistendi) within the right to self-determination against
alien occupation and racist regimes,®” but acknowledges that it is not an

80 Jacob Wiebel, “The Ethiopian Red Terror,” in Oxford Research Encyclopedia of African History,
ed. Thomas Spear (Oxford: Oxford University Press, 2017).

81 Aleksandar Marsavelski, “The Crime of Terrorism and the Right of Revolution in Internation-
al Law,” Connecticut Journal of International Law 28, no. 241 (2013): 394.

82 Marsili, “The Twilight Zone of Political Transition,” 21.

8 |bid.

84 Erik Johannes Sakari Castrén, Civil War (Helsinki: Suomalainen Tiedeakatemia, 1966), 97-98.
85 Walzer, Just and Unjust Wars, 187.

8 Tamar Meisels, “Combattants — Lawful and Unlawful,” Law and Philosophy 26, no. 1(2007): 42.
87 Marsavelski, “The Crime of Terrorism and the Right of Revolution,” 247.
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absolute right and has its limits as a sui generis right.® Assassination is an
ancient method to put an end to tyranny. Sic semper tyrannis (“thus always
to tyrants”); this phrase, said to have originated with Roman Marcus Junius
Brutus during the assassination of Julius Caesar on March 15, 44 BC, was
repeated two thousand years later by John Wilkes Booth after shooting to
death President Lincoln.?’

Natural law theory provides the basis for challenging the sovereign
power and to establishing positive law and government — and thus legal
rights — as a derivation of the social contract. Conversely, opponents invoke
natural rights to challenge the legitimacy of these foundations. Grotius,
who has a view of international law as natural law, rejects the possibility
of justifiable use of force against the sovereign.” Hobbes thinks that the
sovereign prevails over natural law as the sovereign’s decisions need not be
grounded in morality. Otherwise, Vattel believes that the legitimate use of
revolution, evolved from the natural right of self-defense, is premised under
the principle of proportionality, when no other remedy can be applied to the
evil.”" Marsavelski gathers that, under natural law, the recognition of the
right to self-defense leads to the recognition of the law of necessity.”

Self-defense is allowed under Art. 51 of the UN Charter. Under this pro-
vision, preemptive strikes are considered as legitimate self-defensive acts.
Marsavelski affirms that under the doctrine of self-defense the assassination
of the Syrian president, Bashar al-Assad, could be justified.” It is not clear
if assassination would be permitted only in self-defense, or in a state of ne-
cessity, to prevent the killing of innocent civilians by regime forces. Blum
suggests that humanitarian necessity should be narrowly defined to be a jus-
tification to exculpate anyone violating the laws of war in the name of a
greater humanitarian good.”

88 |bid., 290.
8 Robert C. Eisenhauer, After Romanticism (Bem: Peter Lang, 2008), 119.

% Hugo Crotius, The Rights of War and Peace: In Three Books, Book 1, ed. Jean Barbeyrac
(London: W. Innys and R. Manby, J. and P. Knapton, D. Brown, T. Osborn, and E. Wicksteed,
1738) [Original edition, De jure belli ac pacis libri tres, 1625].

91 Emmeric de Vattel, The Law of Nations; or, Principles of the Law of Nature, Applied to the
Conduct and Affairs of Nations and Sovereigns, ed. Joseph Chitty and Edward D. Ingraham
(Philadelphia, PA: T. and ). W. Johnson and C., 1883), 20, 22.

92 Marsavelski, “The Crime of Terrorism and the Right of Revolution,” 285.
% |bid., 286.

% Art. 31(d) of the Rome Statute defines necessity: “a threat of imminent death or of continu-
ing or imminent serious bodily harm against that person or another person, and the person acts
necessarily and reasonably to avoid this threat, provided that the person does not intend to
cause a greater harm than the one sought to be avoided.”

9 Gabriela Blum, “The Laws of War and the ‘Lesser Evil,”” Yale Journal of International Law 35,
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In Book 1 of The Rights of War and Peace, Grotius advances his con-
cept of war and natural justice, arguing that there are some circumstances
in which war is justifiable. In Book I, Grotius finds three “just causes” for
war: self-defense, reparation of injury, and punishment. Although Grotius
considers legitimate for a nation to invade foreign soil to overthrow a ty-
rant, he does not recognize to oppressed people the right to revolt.

Even Locke advocates the right to stand against an oppressive gov-
ernment. In Two Treatises of Government, the English philosopher con-
cludes that, according to the theory of social contract, people have
the right to overthrow the unjust government, and to change it with
one that serves the interests of citizens (§ 222 et seq.). Locke believes
that under natural law people have the right to self-defense when their
liberty is threatened by the local government or by a foreign nation.
Accordingly, the right of revolution is a safeguard against tyranny. His
contributions to liberal theory are embodied in the United States Dec-
laration of Independence of 1776,%¢ which in its preamble proclaims
the right of the people to alter or to abolish a government whenev-
er becomes destructive, and to replace it. The U.S. government has
always supported the right of revolution,”” thus making an essential
contribution to root it in international law.?® By applying this right, the
U.S. courts uphold the principle of proportionality in the use of revo-
lutionary force, considering violence the ultimate means to overthrow
the government.”

The right of revolution is incorporated in the preamble of the
French Constitution of the Fifth Republic (1958),'® which recalls the
Declaration of the Rights of Man and of the Citizen of 1789.%" Art. 2 of
the Declaration of human and civil rights states as imprescriptible the
right of man to resist to oppression. Preamble to the Algerian Consti-
tution, issued after the war against France (1954-1962), which led the
African country gaining its independence, justifies the Revolution. '

no. 1(2010): 1-69.

% Carl Lotus Becker, The Declaration of Independence: A Study in the History of Political Ideas
(New York: Harcourt, Brace and Company, 1922), 27.

9 Green Haywood Hackworth, Digest of International Law, vol. 1 (Washington, D.C.: US.
Government Publishing Office, 1940), 177.

% Marsavelski, “The Crime of Terrorism and the Right of Revolution in International Law,” 271.
% Dennis v. United States, 341 U.S. 494 (1951), § 501.
19 French Constitution of October 4, 1958.

101 Declaration of the Rights of Man and of the Citizen of August 26, 1789 (Declaration of
Human and Civic Rights).

102 Constitution of the People’s Democratic Republic of Algeria of 1989, reinstated on Nov.
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In the First Article, the Constitution of Iran glorifies the Islamic Revo-
lution of 1979.7 The right of the use of force by people to resist, as
ultima ratio, if no other remedy is available, is enshrined in Art. 20 (4)
of the Basic Law for the Federal Republic of Germany.™

Preamble to the Universal Declaration of Human Rights (UDHR)
speaks about the rebellion against tyranny and oppression as a last
resort recourse to protect human rights. The right of colonized or op-
pressed peoples to free themselves in set forth also in Art. 20(2) of the
Charter on Human and Peoples’ Rights and in the preamble to the Con-
vention on the Prevention and Combating of Terrorism adopted by the
Organisation of African Unity (OAU) in 1999, which reaffirms the
legitimate right of peoples for self-determination and independence
pursuant to the principles of international law and the provisions of
the Charters of the OAU and of the African Charter on Human and
Peoples’ Rights (ACHP), also known as the Banjul Charter.'® Article 3
of the OAU Convention says that armed struggle against colonialism,
occupation, aggression and domination by foreign forces shall not be
considered a terrorist act. Section 4(xl) of the African Model Anti-Ter-
rorism Law, adopted by the African Union (AU)'” in 2011, says that
none of such behaviors shall be considered as terrorist acts.™®

The Cairo Declaration on Human Rights in Islam (CDHRI), an Is-
lamic response to the UDHR, adopted by the Organization of the Is-
lamic Conference (OIC) in 1990, enshrines the right to the peoples
oppressed or suffering from colonialism and of all forms of and occu-
pation have the full right to freedom and self-determination (Art. 11).
These principles are recalled also in the preamble to the three Islamic
counterterrorism instruments: the Arab Convention on the Suppression
of Terrorism of 1998, the OIC Convention for Combating International
Terrorism of 1999, and the Convention of the Cooperation Council for
the Arab States of the Gulf on Combating Terrorism of 2004, which
confirm the legitimacy of the right of peoples to struggle against for-

28, 1996, and modified in 2002 and 2008.
103 Constitution of the Islamic Republic of Iran, adopted by referendum, on Dec. 2-3, 1979.
104 Basic Law for the Federal Republic of Germany of May 23, 1949.

195 Organisation of African Unity, Convention on the Prevention and Combating of Terrorism,
adopted by the 35" OAU Summit in Algiers, Algeria, July 1, 1999.

106 Organisation of African Unity, African Charter on Human and Peoples’ Rights, concluded at
Nairobi on June 27, 1988. In United Nations Treaty Series 520, no. 26363, 218-292.

97 The AU replaced the OAU in 2002.

108 African Union, The African Model Anti-Terrorism Law, final draft as endorsed by the 17
Ordinary Session of the AU Assembly in Malabo, on June 30-July 1, 2011.
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eign occupation and colonialist and racist regimes by all means, includ-
ing armed struggle to liberate their territories and attain their rights to
self-determination and independence in compliance with their charters
and resolutions, and with the purposes and principles of the Charter
and the resolutions of the United Nations.

Modern constitutions refer to sovereignty that resides/emanates
from the people — this is the core principle of democracy. Marsavels-
ki concludes that the right to revolution is a general principle of law
which exists in international customary law, even if is not mentioned
in any treaty.'

Under legal philosophy, natural rights (ius naturale), among which
is placed the right of revolution, intersect natural law theory, which
justifies the supremacy of the strongest. According to the natural law
theory (lex naturalis), some rights are inherent by virtue of human na-
ture endowed by nature, God, or a transcendent source, and are univer-
sal.”" These binding rules of moral behavior originate from nature’s or
God’s creation of reality and humankind. For some philosophers, jurists
and scholars the term “natural law” is equivalent to “natural rights,” or
“natural justice,”" while others differentiate between natural law and
natural right.""? In Leviathan, Hobbes defines natural law as

a precept, or general rule, found out by reason, by which a
man is forbidden to do that which is destructive of his life,
or takes away the means of preserving the same; and to
omit that by which one thinks it may best be preserved.'"

He believes that in the state of nature nothing can be considered just
or unjust, and every man must be considered having a right to all
things."™ According to the British philosopher there are nineteen Laws
of nature: the first two are expounded in chapter XIV of Leviathan “of
the first and second natural laws; and of contracts,” the others in chap-
ter XV “of other laws of nature.” The first law of nature provides states

109 Marsavelski, “The Crime of Terrorism and the Right of Revolution,” 276, 277.

10 Leo Strauss, “Natural Law,” in International Encyclopedia of the Social Sciences, ed. David
L. Sills, 80-90 (London: Macmillan, 1968), 2.

1 Max Solomon Shellens, “Aristotle on Natural Law,” The American Journal of Jurisprudence
4, no. 1(1959): 72-100.

112 Strauss, “Natural Law.”
113 Hobbes, Leviathan, 100.
4 Ibid., XII1.13.
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that every man may seek and use all helps and advantages of war.'"
The second law gives a man the right to self-defense.’'® The third law
of nature provides the motivation to rebel against the authority:

When a covenant is made, then to break it is unjust and the
definition of injustice is no other than the not performance
of covenant. And whatsoever is not unjust, is just.’"’

The Catholic Church holds the concept of natural law introduced by
medieval Catholic philosophers such as Albertus Magnus (AKA Saint
Albert the Great) and Thomas Aquinas. The Catholic jurisprudence
draws the foundations of natural law in the Bible."™

The connection between ethics, morals and religion is clear in the
eternal dualism of Christianity between good and evil, assumed as an-
tithetical principles. Right and wrong — or just and unjust — are dual-
istic antagonistic opposites deriving from the Manichaean dichotomy
“good and evil,” in which good should prevail and evil, that is often
used to denote profound immorality, should be defeated.”® In such
perspective, terrorism is absolute evil,'° and Western soldiers are the
new crusaders engaged in a just war against it.

In evaluating the moral aspect of “killing the enemy” should be
considered texts that lie on morality, and on which rest the values of
the Western civilization. “Thou shalt not kill” is a moral imperative en-
shrined in the Ten Commandments of the Torah,'' which can be found
in Exodus 20:13 and Deuteronomy 5:17. The imperative to not kill is
claimed in the context of “unlawful” killing resulting in bloodguilt."?

5 |bid., 86 et seq.

6 |bid.

"7 Ibid., 97.

118 The author consulted the King James Bible (1769/2017).

% Paul Ingram and Frederick John Streng, eds., Buddhist-Christian Dialogue: Mutual Renewal
and Transformation (Honolulu, HI: University of Hawaii Press, 1986), 148-149.

120 Antonio Guterres, “Message to Special Meeting of the Security Council Counter-Terror-
ism Committee on ‘Countering the Use of New and Emerging Technologies for Terrorist Pur-
poses,”” Mumbai, October 28, 2022, https://www.un.org/counterterrorism/sites/www.un.org.
counterterrorism/files/sg_mumbai_28_october_2022-_sg_video_message_to_special_meet-
ing_of_the_counter-terrorism_committee.pdf.

21 Exodus 20:1-21; Deuteronomy 5:1-23.

122 Genesis 4:10; Genesis 9:6; Genesis 42:22; Exodus 22:2-2; Leviticus 17:4; Leviticus 20;
Numbers 20; Deuteronomy 19; Deuteronomy 32:43; Joshua 2:19; Judges 9:24; 1 Samuel 25;
2 Samuel 1; 2 Samuel 21; 1 Kings 2; 1 Kings 21:19; 2 Kings 24:4; Psalm 9:12; Psalm 51:14;
Psalm 106:38; Proverbs 6:17; Isaiah 1:15; Isaiah 26:21; Jeremiah 22:17; Lamentations 4:13;
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The Hebrew Bible contains numerous prohibitions against unlawful kill-
ing, but also contains prescriptive imperatives for lawful killing in the
context of warfare, capital punishment, and self-defense.

According to the Torah (Exodus 22:2-3), justified killing is allowed
in some circumstances as self-defense. A home defender who struck
and killed an intruder at home is not guilty of bloodshed:

If a thief is caught breaking in and is struck so that the thief
dies, the defender is not guilty of bloodshed; but if it hap-
pens after sunrise, one is guilty of bloodshed.

The New Testament agrees that murder is a “grave moral evil,”'* and
supports the Old Testament.™* Jesus himself repeats the command-
ment: “Do not murder.”'?> The reference to the Christian roots of
Western civilization deserves further theological studies, but the pur-
pose here is only to demonstrate the limits and contradictions of a
perspective based on ethics and morals.

IV. Concluding remarks

The distinction between just/unjust war/combatant — that is the dualistic
Manichaean dichotomy between antagonistic opposites right/wrong or
good/evil — is based on moral and ethical considerations and therefore is
weak because it leaves the door open to different and opposing assess-
ments. Morals and ethics can be used to sanction or justify the use of
the lethal force, depending on the interpretation of the sources on which
they rely. The concept of what is just or unjust rests on the same moral
categories that are not sufficient to justify or condemn an act as lawful
or unlawful. On the other side, a strictly legal approach proves inade-
quate, due to the status of unlawful/unprivileged combatants under IHL.
An action may be unjust, but not unlawful; it may be just, although un-
lawful. On a legal point of view, the distinction between lawful and un-
lawful combatants, lies in the moral evaluation between just and unjust
combatants (or right and wrong), with the former that have a “license to

Ezekiel 9:9; Ezekiel 36:18; Hosea 4:2; Joel 3:19; Habakkuk 2:8; Matthew 23:30-35; Matthew
27:4; Luke 11:50-51; Romans 3:15; Revelation 6:10; Revelation 18:24.

123 Matthew 5:21; Matthew 15:19; Matthew 19:19; Matthew 22:7; Mark 10:19; Luke 18:20;
Romans 13:9; 1 Timothy 1:9; James 2:11; Revelation 21:8.

124 Matthew 23:30-35; Matthew 27:4; Luke 11:50-51; Romans 3:15; Revelation 6:10; Rev-
elation 18:24.

125 Matthew 5:21; Matthew 19:19; Mark 10:19; Luke 18:20.
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kill.” In the War on Terror the syllogism “just equals lawful” and “unjust
equals unlawful” leaves the door open to the national interest, with all
the consequences that this entails. While it would be unrealistic to ex-
pect any significant shift in the understanding of terrorism as both state
and non-state activity, it is legitimate to contemplate the compliance
with ius cogens while countering terrorism.
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Abstract

The conduct of hostilities is very bad for the environment, yet relatively little attention
has been focused on environmental military ethics by just war theorists and revisionist
philosophers of war. Contemporary ecological concerns pose significant challenges to
jus in bello. | begin by briefly surveying existing literature on environmental justice during
wartime. While these jus in bello environmental issues have been addressed only sparsely
by just war theorists, environmental jus ad bellum has rarely been tackled within JWT or
the morality of war. In line with the theme of this special issue, | focus my discussion of
war and the natural environment primarily on the jus ad bellum level. | set out with the
presumption against the use of force, and its possible exceptions. The principal question
raised is whether environmental harm can trigger a new justification for war. Beyond just
cause, | consider what might be a proportionate response to “environmental aggression,”
or negligent harm to nature. The use of force is clearly justified in response to military
attacks, against the natural environment or otherwise. Where harm to nature or its
inhabitants are not caused by military aggression, just war theory criteria point in favor
of responding via measures short of war. Finally, | suggest that responding by means that
are not themselves harmful to nature serves to fulfill the further jus ad bellum criterion of
“right intention.”
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I. Introduction

ecent decades have witnessed unprecedented environmental de-

terioration, with climate change and extreme weather events,

such as floods and droughts, posing significant challenges. The
scientific consensus points to Mankind as the main culprit, as well as
the sole cause capable of moral agency. The unprecedented increase
in human population alongside a variety of polluting enterprises — in-
dustry, technology, and urban development — harm wilderness areas
contributing to extinction of biological species and threatening their
present and future generations.

Of all human activities, however, warfare particulalry has a sig-
nificant and enduring effect on the natural environment, with militar-
ies carrying exceptionally large carbon footprints, both in war and in
peacetime.” In keeping with limited existing data, “collectively the
world’s militaries are estimated to be the largest single polluter on
Earth, accounting for as much as 20 percent of all global environmen-
tal degradation.”?

Combat itself adversely effects wildlife through use of mines,
bombs, and chemicals, often in already bio-sensitive habitats. Training
and preparing for war, fighting and recovery from it, all inevitably af-
fect natural systems with largely negative impacts. Maintaining stand-
ing armies: exercising and mobilizing forces contribute to carbon emis-
sions. Military industries cause extensive pollution; warfare disrupts
ecosystems, harms wilderness areas, and jeopardizes biodiversity. 3

At the jus ad bellum level, as per the focus of this volume, conflict
over natural resources (scarce or abundant) are a common cause for
civil war — the most prevalent type of warfare since 1945 — and their
conduct in bello, often within biodiversity hotspots, fairs particularly
badly for the environment and its inhabitants.* Moreover, studies also

! Gary E. Machlis and Thor Hanson, “Warfare Ecology,” BioScience 58, no. 8 (2008): 729;
Mark Woods, “The Nature of War and Peace: Just War Thinking, Environmental Ethics, and
Environmental Justice,” in Rethinking the Just War Tradition, eds. Michael W. Brough, John W.
Lango, and Harry van der Linden, 17-34 (Albany: State University of New York Press, 2007),
19-20, and 29-30.

2 Woods, 20.

3 Thor Hanson, “Biodiversity Conservation and Armed Conflict: A Warfare Ecology Perspec-
tive,” Annals of the New York Academy of Sciences 1429, no. 1 (2018): 50, and throughout;
Machlis and Hanson, throughout.

4 Laurent R. Hourcle, “Environmental Law of War,” Vermont Law Review 25, no. 3 (2001):
653, 661, and 679-680; Adam Roberts, “The Law of War and Environmental Damage,” in
The Environmental Consequences of War, eds. Jay E. Austin and Carl E. Bruch, 47-86 (Cam-
bridge: Cambridge University Press, 2000), 75-77; Machlis and Hanson, 731; Josh Milburn
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consider the effects of environmental degradation on the occurrence
of armed conflict.> Climate change-conflict links have been debated
within the academic literature over the past decade, indicating, i.a. that
an incresing number of wars are being driven by environmental destruc-
tion, by climate change and by resource scarcity.® Anthropogenic cli-
mate change has been described as a “threat multiplier” for political
instability, with the draught and subsequent migration preceding civil
war in Syria as a controversial example.” As global climate change pro-
gresses and areas of the world become uninhabitable, living space and
scarce natural resources are likely to increase, placing pressure on the
current jus ad bellum regime.®

In line with the theme of this special issue, | focus on the presump-
tion against the use of force, and its possible exceptions. The principal
question raised by my paper is whether environmental harm can form
a new justification for war, presumably in the context of war’s prima
facie unjustifiability. My answer is not definitive. The use of force is
clearly justified in response to military aggression against the natural

and Sara Van Goozen, “Counting Animals in War: First Steps Towards an Inclusive Just-War
Theory,” Social Theory & Practice 47, no. 4 (2021): 657-659; Joseph P. Dudley, Joshua R.
Ginsberg, Andrew J. Plumptre, John A. Hart, and Liliana C. Campos, “Effects of War and Civil
Strife on Wildlife and Wildlife Habitats,” Conservation Biology 16, no. 2 (2002): 319-329,
and 323-324.

> Thomas F. Homer-Dixon, “On the Threshold: Environmental Changes as Causes of Acute
Conflict,” International Security 16, no. 2 (1991): 76-116; Thomas F. Homer-Dixon, “Environ-
mental Scarcities and Violent Conflict: Evidence from Cases,” International Security 19, no. 1
(1994): 5-40; Dudley, Ginsberg, Plumptre, Hart, and Campos, 324.

¢ Vally Koubi, “Climate Change and Conflict,” Annual Review of Political Science 22 (2019):
343-360; Laurie Johnston, “The Boisi Center Interview: Laurie Johnston,” The Boisi Center
Interviews 120, March 17, 2016, 1.

7 E.g., Peter H. Gleick, “Water, Drought, Climate Change, and Conflict in Syria,” Weather,
Climate, and Society 6, no. 3 (2014): 331-340; Jan Selby, Omar S. Dahi, Christiane Frohlich,
and Mike Hulme, “Climate Change and the Syrian Civil War Revisited,” Political Geography 60
(2017): 232-244; Ulker Duygu, Orhan Ergliven, and Cem Gazioglu, “Socio-economic Impacts
in a Changing Climate: Case Study Syria,” International Journal of Environment and Geoin-
formatics 5, no. 1 (2018): 84-93; Tobias Ide, “Climate War in the Middle East? Drought,
the Syrian Civil War and the State of Climate-conflict Research,” Current Climate Change Re-
ports 4, no. 4 (2018): 347-354; Bastien Alex and Adrien Estéve, “Defense Stakeholders and
Climate Change: A Chronicle of a New Strategic Constraint in France and the United States,”
Revue Internationale et Strategique 109, no. 1 (2018): 99; cite Civil wars in Chad and Darfur
as further cases in point; Machlis and Hanson, 729; Craig Martin, “Atmospheric Intervention?
The Climate Change Crisis and the jus ad bellum Regime,” Columbia Journal of Environmental
Law 45, no. 2 (2020): 344-345.

8 Marcus Hedahl, Scott Clark, and Michael Beggins, “The Changing Nature of the Just War
Tradition: How Our Changing Environment Ought to Change the Foundations of Just War
Theory,” Public Integrity 19, no. 5 (2017): 429-443, and 433-435; Martin, throughout.
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environment, as with any other armed attack. Where harm to nature or
its inhabitants are not caused by military attack, Just War Theory (WT)
criteria point in favor of responding via measures short of war.

Aside from jus ad bellum criteria — specifically just cause and ad
bellum proportionality — contemporary ecological concerns pose sig-
nificant challenges to jus in bello, or military ethics.” The following
two sections briefly survey existing literature on environmental justice
during war. The subsequent sections, four and five, focus on potential
ecological justifications for war as well as on the proportionality of
any such recourse to arms on behalf of the environment. While the
former (jus in bello) issues have been addressed only sparsely by just
war theorists, the latter (environmental jus ad bellum) has rarely been
tackled within JWT or the morality of war.

[I. Environmental military ethics

War has always been destructive to its environment, nevertheless, the
issue of protecting nature per se from the deleterious effects of war-
fare surfaced only in the late 20™ century, due mostly to the unprece-
dented environmental devastation caused by the Vietnam War and the
first Gulf War. Since that time, increasing evidence of environmental
damage caused by war has drawn academic attention, much of which
remains empirical as well as scattered across distinct disciplines, rang-
ing from political science and IR to ecology, law, and military history.™

As opposed to ethics, there is a veritable gold mine of legal lit-
erature on environmental regulation during armed conflict and in its
aftermath. “International law has not been silent on the environmental
effects of military activity,”"" and neither have legal scholars. The just

 Hedahl, Clark, and Beggins, 432-436.
0 Machlis and Hanson, 729.

" Merrit P. Drucker, “The Military Commander’s Responsibility for the Environment,” Environ-
mental Ethics 11, no. 2 (1989): 143.

12 The list is extensive, e.g.: Carl E. Bruch, “All’s Not Fair in (Civil) War: Criminal Liability for
Environmental Damage in Internal Armed Conflict,” Vermont Law Review 25, no. 3 (2001):
695-752; Yoram Dinstein, The Conduct of Hostilities Under the Law of International Armed
Conflict (Cambridge: Cambridge University Press, 2004), 176-197; Michael D. Deiderich, “Law
of War and Ecology — A Proposal for a Workable Approach to Protecting the Environment
through the Law of War,” Military Law Review 136 (1992): 137-160; Judith Gardam, Neces-
sity, Proportionality, and the Use of Forces by States (Cambridge: Cambridge University Press,
2004), 132-133, and 177-178; Leslie C. Green, The Contemporary Law of Armed Conflict
(Manchester: Manchester University Press, 2018), 152-153, 155, 162-163, 183, 221, and
374; Hourcle, 653-693; Peter |. Richards and Michael N. Schmitt, “Mars Meets Mother Nature:
Protecting the Environment During Armed Conflict,” Stetson Law Review 28 (1999): 1047-
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war tradition has always been intertwined with legal thinking (“natural
law”) and the subsequent emergence of international laws of war." In
the area of wartime environmental protection, the law appears to pre-
cede moral scholarship, and may serve to advance it. As Jeremy Wal-
dron suggests regarding civilian immunity: where law forces normative
regulation in the face of practical necessity before deep moral reflec-
tion has developed, law is a school for moral philosophy.™

The most directly relevant environmental restrictions in wartime,
applicable to international armed conflicts, appear in the following le-
gal documents, all of which remain primarily human-centered and util-
itarian in their perspective.

e The 1959 Antarctic Treaty bans military tests and nuclear activ-
ity in the region, partly for ecological reasons.’

e The 1977 Environmental Modification Techniques Convention
(ENMOD) bars using the environment itself (i.e., changing or ma-
nipulating natural processes) as a weapon. '

e Protocol |, addition to the Geneva Convention (GPI) 1977 —
Article 35 (3) proscribes methods and means of warfare intended
or expected to “cause widespread, long-term, and severe damage
to the natural environment.” Article 55 (1) repeats this, and adds

1092; Adam Roberts, “Environmental Issues in International Armed Conflict: The Experience
of the 1991 Gulf War,” International Law Studies 69 (1996): 222-227; Roberts, “The Law of
War and Environmental Damage,” 47-86; Michael N. Schmitt, “Green War: An Assessment of
the Environmental Law of International Armed Conflict,” Yale Journal of International Law 22
(1997): 1-109; Michael N. Schmitt, “The Environmental Law of War: An Invitation to Critical
Reexamination,” USAFA Journal of Legal Studies 6 (1996): 237-271; Aaron Schwabach, “Envi-
ronmental Damage Resulting from the NATO Military Action against Yugoslavia,” Columbia
Journal of Environmental Law 25 (2000): 117-140; Aaron Schwabach, “Ecocide and Genocide
in Iraq: International Law, the Marsh Arabs and Environmental Damage in Non-international
Conflicts,” T/SL Public Law Research Paper 03-08 (2003): 1-37.

13 Gregory M. Reichberg and Henrik Syse, “Protecting the Natural Environment in Wartime:
Ethical Considerations from the Just War Tradition,” Journal of Peace Research 37, no 4.
(2000): 450; Jeremy Waldron, Torture, Terror, and Trade-Offs: Philosophy for the White House
(Oxford: Oxford University Press, 2010), 88.

* Waldron, 87: “[...] Law often colonizes an area of normative inquiry first, before serious
moral inquiry, as we know it begins. Often, we learn how to moralize by learning how to ask
and answer legalistic questions: | strongly believe that law is a school of moral philosophy.
Historically, this has been particularly true of the laws and customs of armed conflict.”

'S Antarctic Treaty (4 October 1991). Protocol on Environmental Protection. Articles 2 and 3.
Entry into Force: 14 January 1998.

16 Environmental Modification Convention (18 May 1977). Convention on the Prohibition of
Military or Any Other Hostile Use of Environmental Modification Techniques. Entry into Force:
5 October 1978.
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a further prohibition against damages to the natural environment
that “prejudice the health or survival of the [human] popula-
tion.”"

e 1980 Protocol Ill to the UN Convention, Article 2 (4) prohibits
targeting forests and other plant cover with incendiary weapons,
except when such natural elements are used to hide or camou-
flage combatants or are themselves otherwise military targets.®
e Finally, the Rome Statute of the International Criminal Court,
following the language of protocol |, brands as a war crime:
“widespread, long-term, and severe damage to the natural en-
vironment which would be clearly excessive in relation to the
concrete and direct overall military advantage anticipated.”"”

Moreover, leading militaries and international organizations now pay at
least cursory attention to environmental issues in their military hand-
books and directives.*

By stark contrast to the legal and empirical literature, the volumi-
nous writing on JWT in the last few decades has taken less notice of
environmental military ethics. Falling far behind their legal counterparts,
moral-philosophical attention to environmental ramifications of military
activity has been scant, rendering “environmental considerations... pe-
ripheral in analyses of the ethics of war.”?" We have yet to hear from
leading contemporary philosophers in the ethics/morality of war — either
traditionalist or revisionists — on the environmental aspect of war. Nota-
ble philosophical exceptions are few-and-far between, and their authors

7 Geneva Conventions. Protocol Additional to the Geneva Conventions of 12 August 1949
and relating to the Protection of Victims of International Armed Conflicts (Protocol I) (8 June
1977). Articles 35 (3), 55 (1). Entry into Force: 7 December 1978.

'8 Conventions on Prohibitions or Restrictions on the Use of Certain Weapons which may be
deemed to be Excessively Injurious or to have Indiscriminate Effects (Protocol IIl) (10 October
1980). Article 2(4). Entry into Force: 2 December 1983. [Less directly relevant, Protocol |l
to the same convention prohibits/restricts the use of landmines, booby-traps and some other
explosive devices.] See also Bruch, 710-7 11, on applicability to NIAC.

19 Rome Statute of the International Criminal Court (19 July 1998). Article 8 (2) (b) (iv). Entry
into Force: 1 July 2002.

20 James A. Burger, “Environmental Aspects of Non-International Conflicts: The Experience in
Former-Yugoslavia,” International Law Studies 69 (1996): 333-345 [Special Issue: Protection
of the Environment During Armed Conflict, eds. Richard . Grunawalt, John E. King, and Ronald
S. McClain] in passim, re the U.S., the UN, and NATO; Theodor Meron, “Comment: Protection
of the Environment During Non-International Armed Conflict,” International Law Studies 69
(1996): 353-358 [Special Issue: Protection of the Environment During Armed Conflict, eds.
Richard J. Grunawalt, John E. King, and Ronald S. McClain], 357-358; on environmental direc-
tives in military manuals see also Schmitt, 243-244.

21 Hedahl, Clark, and Beggins, 431.
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may-well-be regarded as pioneers in their field.?? Some of these con-
tributions take a highly specific approach, others offer a more general
analysis.

Merrit Drucker (1989), for example, discusses the perspective of a
military commander’s professional responsibility for the natural envi-
ronment in both peace and wartime, arguing from environmental ethics
that military necessity cannot justify any extent of environmental devas-
tation. Most interestingly, Drucker aspires to attribute non-combatant
status to the environment itself and its non-human natural inhabitants.?®
Focusing on environmental protection, such as immunity for nature in
wartime, however, risks losing sight of humanitarian concerns for the
lives of soldiers and civilians.**

Drawing on Drucker’s analysis, Gregory Reichberg and Henrik Syse
(2000) are the first contemporary just war theorists to explicitly suggest
incorporating environmental considerations into the moral assessment
of war and its conduct. Focusing specifically on Thomas Aquinas’ formu-
lation of the just war requirements and natural law, alongside Aquinas’
view of human-nature relationship in terms of responsibility and stew-
ardship, authors suggest that the just war tradition “provides an ethical
vocabulary for assessing the impact of war on our natural environment,”
from within this influential Thomist framework.?

Combining some of these previous insights, Mark Woods (2007) rec-
ommends introducing environmental ethics into the just war tradition
and considers how this might be done.?¢ Like Drucker, Woods denies that
military necessity always trumps environmental considerations and pos-
es a vital practical ethics question: to what extent, if any, can we require
armies and military commanders to risk their mission and men, in order
to avoid environmental harm?’ Rejecting traditional jus ad bellum-jus in
bello independence, Woods’ environmental standards suggest that a war
likely to involve significant attacks on nature would be ipso facto unjust,

22 Drucker; Hedahl, Clark, and Beggins; Milburn and Van Goozen; Reichberg and Syse; Woods;
Laurie Johnston, “Just War and Environmental Destruction,” in Can War be Just in the 21¢
Century? Ethicists Engage the Tradition, eds. Tobias Winright and Laurie Johnston (Maryknoll,
NY: Orbis Books), Chapter 7; Adrien Esteve, “Reflecting on the Protection of the Natural Envi-
ronment in Times of War: The Contribution of the Just War Tradition,” Raisons politiques 77,
no. 1(2020): 55-65.

23 Drucker, 146-147.

24 Richards and Schmitt, 1088-1091, especially 1090; Roberts, “The Law of War,” 268; Rob-
erts, “Environmental Issues,” 81; Deiderich, 156-157.

% Reichberg and Syse, 449, 457-458, and 466.
2 Woods.
% |bid., 17-18, and 25.
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regardless of cause, and would necessarily fail ad bellum criteria such as
proportionality and competent authority.?®

Marcus Hedahl, Scott Clark, and Michael Beggins (2017) of the
US Navy, argue that environmental change must affect the theoretical
framework of the just war tradition at its very core, explicating this at
both its ad bellum and in bello levels, as well as post and para bellum.?
(I return to their discussion of jus ad bellum in the following section).
Meanwhile, in theology, Laurie Johnston (2015) offers a religious ac-
count, based on the Christian virtues of humility and solidarity.* Re-
flecting on the classics, Adrien Esteve (2020) points to consequential-
ist-utilitarian arguments within the just war tradition for protecting
the natural environment in times of war, complementing them with
reasoning from virtue ethics.?’ Most recently, Josh Milburn and Sara
Van Goozen (2021) focus exclusively on animal rights in connection
with the wartime requirements of necessity and proportionality, argu-
ing plausibly that we ought to consider wartime harm to individual
animals when assessing the justice of military action.??

This invaluable collection of original analyses constitutes the state-
of-the-art in the ethical-philosophical discussion about war and the envi-
ronment, leaving room for further thought on environmental jus in bello,
from both a Walzarian and Revisionist accounts of justice in war.*®* One
very basic example of this is the fundamental question of establishing the
moral and legal status of the natural environment in bello.

lll. Environmental noncombatant immunity

Drucker’s early suggestion of extending noncombatant immunity to the
environment rests on nature’s unquestionably great value, inherently
and/or for the well-being of humankind, establishing a moral reason to
preserve it. Consequently, Drucker argues, the same arguments that sup-
port wartime civilian immunity and the protection of cultural artifacts
apply to the environment, to wit: nature is non-threatening (echoing

28 Woods, 26-29; cf. Reichberg and Syse.

29 Hedahl, Clark, and Beggins.

% Johnston, “Just War Theory and Environmental Destruction.”
31 Esteve.

32 Milburn and Van Goozen, 657, and throughout with reference on page 660 to Cecile Fabre,
Cosmopolitan War (Oxford: Oxford University Press, 2012).

33 | refer here to the well-known split as of the early 2000’s of the body of knowledge known
as the “Just War Tradition” into two broad camps: Traditional “Just War” Theory vs. Revisionist
“morality of war.”
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Walzer’s explanation of civilian immunity), nor is it in the business of
war;34 it did not choose to be involved; moreover, it provides sustenance
and nurture, rendering it akin to medical and religious personnel.®
Affording full-fledged non-combatant immunity to the environment
with all the rights that designation implies is, however, difficult to main-
tain. One problem with this approach, Michael Deiderich points out, “is
that wars are fought largely in the natural environment, and that a com-
mander would not be expected to sacrifice a soldier to save a tree.”3¢
Another concern raised by Hedahl, Clark, and Beggins is that wartime
civilians have absolute rights against direct attack and military use:

It would appear to strain credulity to believe that the en-
vironment has a right against ever being used as a means
to an end. One should not be forced to conclude that dig-
ging trenches and thereby using the environment as a means
would be wrong, even though using a competent adult who
is not involved in hostilities in a similar way might well be.?’

Notwithstanding, Drucker’s basic reasoning is compelling because it en-
compasses all perspectives and attempts to avoid radical conclusions.®
Although the argument for environmental immunity is fully sustainable
only on a deontological morality that attributes inherent worth to the
environment, it is, more modestly, analogous to the protection accorded
by existing international humanitarian law (IHL) - anthropocentric-util-
itarian “humanitarian” law — to works of art and other cultural assets.*’

Rejecting the analysis of nature as a genuine “noncomba-
tant,” Hedahl, Clark, and Beggins point out that the environment
is nonetheless not a combatant, thereby retaining a prima facie
presumption against violent attack.*® Reminding us that the moral
default, even in wartime, is against the use of force, the authors
argue more plausibly that military violence against nature should
require robust justification. They propose that, “impacts to the
environment must be appropriately considered in any double-ef-

3 Michael Walzer, Just and Unjust Wars (New York: Basic Books, 1977), 144-145.
35 Drucker, 136-137, and 146-147; see also Woods, 23.

3¢ Deiderich, 156-157; see also Woods, 25.

37 Hedahl, Clark, and Beggins, 437.

3 |bid., 151.

39 Drucker, 139-140, and 149-150.

40 Hedahl, Clark, and Beggins, 437.
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fect calculation,” emphasizing their significance in determining
proportionality in bello.*'

One advantageous feature of this last proposal to incorporate na-
ture in proportionality calculous is that it represents a moment of union
between conflicting perspectives on human-nature relations. There is
a well-known debate within environmental ethics over whether to ap-
proach the natural environment as having intrinsic value, or merely in-
strumental value for human beings, though to the extent that we are
part of nature, this may be something of a false dichotomy.*’ The en-
vironmentally devastating effects of the Russian war in the Ukraine, for
example, indicate that much of what is bad for nature is harmful to hu-
man beings well. In the case in hand, both a human centered approach
(anthropocentrism) as well as various non-anthropocentric approaches
to environmental ethics (notably biocentrism and eco-centrism) would
endorse attributing weighty consideration to environmental damage
within wartime proportionality, but not on the less tenable proposal to
equate the status of nature with the absoluteness attaching to civilian
human rights. Accommodating a range of ethical perspectives — anthro-
pocentric/non-anthropocentric — identifies points of “overlapping con-
sent” that enable realistically sustainable widely agreed on advances in
protecting the environment at war.*

The equally familiar traditionalist vs. revisionist divide within the eth-
ics of war suggests similar benefits of value-agnosticism and attaining
overlapping consensus on environmental protection between different
world views. Drucker argued for environmental immunity because the
environment is non-threatening, echoing Walzer’s explanation of ci-
vilian immunity.** Considering the revisionist perspective adds an extra
layer of wartime environmental protection to the Walzarian reasoning
that regards those who are unthreatening as immune from attack. Revi-

41 Ibid.

42 Johnston, “The Boisi Center Interviews,” 3; Reichberg and Syse, 455-456, similarly regard
this division as a “false dilemma,” 455.

43 The idea of attaining overlapping consensus on environmental protection in wartime was
introduced by Reichberg and Syse, 452-453, in an appeal to reach outside their specifically
Thomist based argument. Reichberg and Syse’s “value agnosticism” re environmental values,
effectively appealing to a wide audience, is explained and adopted by Mark Woods, 24, as it
is here. The reference is of course to John Rawls who famously coined the term “overlapping
consensus” to denote the ability to generate a widespread agreement among free and equal
citizens with contradicting comprehensive doctrines on the principles of justice. This means
that similar conclusions can be derived from different, even contrasting, philosophical and
moral doctrines, generating wide agreement from vastly different points of view; John Rawls,
Political Liberalism (New York: Columbia University Press, 1993), lecture 5.

4 Drucker, 146; Walzer, 144-145.
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sionist philosophers of war notoriously reject the traditional distinction
between threatening combatants and (ostensibly) non-threatening civil-
ians, arguing that the correct criterion of liability to attack in war is not
posing a direct threat, but rather moral responsibility for an objectively
unjustified, wrongful, threat.*> Needless to say, nature is not responsible
for wartime injustice, any more than it poses a threat, nor is it an agent
capable of full moral standing. Incorporating this revised criterion of li-
ability serves once again to strengthen our presumption against aggres-
sion towards entities that are not combatants, but not the far-reaching
proposition that would grant the environment full non-combatant status
and immunities, on a par with human rights.

Moreover, both theories of the Just War are complimented by ac-
knowledging that civilian immunity rests on a basic principle of just com-
bat that proscribes attacking defenseless.* This justification for civilian
immunity is particularly pertinent to the environment, which is patently
defenseless and vulnerable, as are its individual non-human inhabitants.*
The vulnerability-based justification for protecting sentient beings in war-
time crosses animal rights and environmental ethics with both traditional
Just War Theory and Revisionism, lending the argument greater credence.
Maintaining consensus with anthropocentrism, in both environmental and
military ethics, reminds us to weigh the welfare of nature and its non-hu-
man inhabitants against military goals and human life, and avoid incredu-
lous wartime conclusions that would result from attributing equality to all
life forms, or absolute non-combatant immunity to the environment.

IV. Jus ad bellum: Just cause

Because International Law of Armed Conflict (ILOAC) focuses pri-
marily on the conduct of hostilities, with ethics of war lagging slowly
behind, questions about environmentally just and unjust wars remain
relatively neglected by Just War Theory.*® Legal and moral questions

4 Jeff McMahan, “The Ethics of Killing in War,” Ethics 114, no 4 (2004): 722-723; Jeff McMa-
han, Killing in War (Oxford: Oxford University Press, 2009), 32-38, and 204-205.

46 Henry Shue, “Torture,” Philosophy and Public Affairs 7, no. 2 (1978): 125, and 129; Henry
Shue, “Do We Need a ‘Morality of War?” in Just and Unjust Warriors, eds. David Rodin and
Henry Shue, 87-111 (New York: Oxford University Press, 2008), 87; Seth Lazar, “Necessity,
Vulnerability, and Noncombatant Immunity,” unpublished manuscript (2010), cited with per-
mission from the author; Tamar Meisels, “In Defense of the Defenseless: The Morality of the
Laws of War,” Political Studies 60 (2012): 919-935; Tamar Meisels, Contemporary Just War:
Theory and Practice (London and New York: Routledge, Taylor & Francis Group, 2017), 31-48.

47 Milburn and Van Goozen.

48 Some of the previous exceptions discuss jus ad bellum criteria as well: Hedahl, Clark, and
Beggins, especially 432-435; Reichberg and Syse, 460-462; Woods, 25-30.
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arise in connection with various jus ad bellum principles. Beginning with
just cause, can environmental harm provide a casus belli, at what point,
under what conditions and on whose authorization?*’ Are there any an-
alogues with humanitarian intervention?*®° How does the environment
figure into the proportionality of the war itself (as distinct from the
jus in bello requirement) to minimize collateral damage.>" Could pre-
ventive or preemptive environmental war be justified (again, in which
cases)?*? For the purposes of this short essay, | confine myself to the
primary question of justifying the initial resort to arms on environmen-
tal grounds, as well as the proportionality of a forceful response to
ecological harm.

To start with, war must have a just cause, typically resisting ag-
gression (national self-defense) and perhaps also humanitarian inter-
vention to avert grave atrocities; traditionally, aggression is “the crime
of war.” In the post WWII era, the prohibition against the use of
force among States as well-as the exceptions to it (self-defense and
UN Security Council authorization) are well-established within the UN
Charter system.>* Effectively, contemporary international law and Just
War Theory now recognizes only one just cause for waging war uni-
laterally: self or other defense against aggression understood as the
occurrence of an armed attack “(with the possible exception of the pre-
vention of large-scale violations of human rights, such as genocide).”>®
Reichberg, and Syse explain:

49 Reichberg and Syse, 460-462; Hedahl, Clark, and Beggins, 433-434, and 435-436; Woods,
26-28; Eckersley, throughout; Martin, throughout.

3 On military intervention to protect the environment: Robyn Eckersley, “Ecological Interven-
tion: Prospects and Limits,” Ethics and International Affairs 21, no. 3 (2007): 293-316; and in
law, see Martin.

>1 Hedahl, Clark, and Beggins, 434-435 on “proportionality of ends;” Woods, 26-27 on “Mac-
ro-Proportionality.”

52 Adam Betz, “Preventive Environmental Wars,” Journal of Military Ethics 18, no. 3 (2019):
223-247.

>3 Walzer, 21. On humanitarian intervention, 101-108; Thomas Hurka, “Proportionality in the
Morality of War,” Philosophy and Public Affairs 33, no. 1 (2005): 35; Seth Lazar, “Just War
Theory: Revisionists Versus Traditionalists,” Annual Review of Political Science 20 (2017): 41;
Hugo Grotius: Wars are criminal when waged without just cause. See Grotius, BK 2, “Defense
of Person and Property.”

54 The United Nations Charter, Chapter | Article 2 (4) and Chapter VII, Article 51.

> Walzer, 53-54; Jeff McMahan, “Just Cause for War,” Ethics and International Affairs 19,
no. 3 (2005): 1, and 7; For the nuanced differences between national self-defense against
aggression as a vehicle of protecting its members basic rights to life and liberty, as well-as

their common-life, as opposed to the revisionist-individualist critique, see Lazar, “Just War
Theory,” 41-42.
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Since war is prima facie an evil, participation in it requires
moral and legal justification. Thus, according to the moral
logic of “just cause,” war-making will be deemed rightful
or just solely when it arises as a response to grave wrong-
doing committed by the other side.>¢

On a revisionist-individualist version of the Theory, “a just cause for
war is a wrong that is of a type that can make those responsible for it
morally liable to military attack as a means of preventing or rectifying
it.”>” On both versions — revisionists and traditionalists — as well as
international law — the ultimate objective is protecting basic human
rights, whether via-national self-defense or more reductively to indi-
vidual self-defense. >®

Environmental destruction is often part-and-parcel of an ongoing
aggressive attack on state sovereignty and its members’ basic rights.
Russian aggression towards Ukraine supplies ample examples of as-
saults on the natural environment that also threaten life and liberty.>’
This is aggression simpliciter. Airborne incendiary devices launched
from the Gaza Strip into Southern Israel — burning fields and forests,
wreaking long-term ecological damage — present far lower intensity
cases of contemporary environmental aggression.®° As no Israelis have
been killed or injured in these attacks to date, the level of aggression
and appropriate response remain debatable issues. Nonetheless these
are military incursions that cross borders and cause widespread envi-
ronmental harm on Israeli territory, straightforwardly violating sover-

>¢ Reichberg and Syse, 461.
7 McMahan, “Just Cause for War,” abstract.
*8 Lazar, “Just War Theory,” 41-42.

> See, e.g., among many reports: Deepak Rawtani, Gunjan Gupta, Nitasha Khatri, Piyush K.
Rao, and Chaudhery Mustansar Hussain, “Environmental Damages due to War in Ukraine: A
Perspective,” Science of The Total Environment 850 (2022): 157932; I. Avdoshyn, M. Velych-
ko, O. Kyryliuk, and M. Kryvych, “Russian Military Agression Against Ukraine Through the Prism
of Hazard of Hostile Military and Anthropogenic Influence on Environment,” One Health and
Nutrition Problems of Ukraine 51, no. 2 (2019): 5-11.

¢0 Joanna Zych, “The Use of Weaponised Kites and Balloons in the Israeli-Palestinian Conflict,”
Security and Defense Quarterly 27, no. 5 (2019): 76, and throughout; TOI Staff, “In Worst
Blaze to Date, Gaza Fire Kites Destroy Vast Parts of Nature Reserve,” The Times of Israel,
June 2, 2018, https://www.timesofisrael.com/palestinian-fire-kites-destroy-much-of-nature-re-
serve-along-gaza-border/. In brief: since 2018, arson attacks launched from Gaza to Israel, via
airborne incendiary and explosive devices — mainly kites and balloons — have burned fields, for-
ests, nature reserves, destroying beehives, wildlife, and natural habitats, wreaking ecological
havoc with long terms environmental ramifications
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eignty and individual rights to personal safety and private property.¢'
In both cases, attacks against land and property, whatever their degree,
fit comfortably within traditional Just War Theory.*?

Noting the rich history of attributing significance to environmental
impacts within just war deliberations, Hedahl, Clark, and Beggins point
out that Vitoria included damaging the environment (e.g., by burning
vineyards or olive gardens) among the just causes for war.®* Moreover,
Grotius compared the severity of poisoning the land to poisoning a
person, both warranting the right to defend, recover and punish, within
or between political communities respectively.®* Attributing care for
the natural environment per se to Hugo Crotius is a bit of a stretch;
nonetheless, as “the father of International law” it is noteworthy that
he regarded violence towards land as a casus belli.

Setting out with this tradition, it is not unthinkable to argue mor-
ally and legally, as does Robyn Eckersley, that major environmental
emergencies with transboundary spillover effects that threaten pub-
lic safety, e.g., “Chernobyl style” threats of nuclear explosion, would
justify military action. This is the strongest and most minimalist argu-
ment for ecological intervention because “[...] incursions of pollution
or hazardous substances into the territory of neighboring states are
analogous to an ‘armed attack’ with chemical, biological, or nuclear
weapons; they enter or threaten to enter the territory of the victim
state without its consent and with equally grave consequences.”®®

A second case is where severe ecological harm, or “ecocide,” ac-
companies grave human rights violations, on a par with genocide or
crimes against humanity. Here, Eckersley continues, justifying military
action rides on the back of humanitarian intervention — “eco-humani-
tarian intervention” — and is subject to all the controversies and chal-
lenges surrounding the emerging norm of Responsibility to Protect,

61 Pietro Stefanini, “Incendiary Kites and Balloons: Anti-colonial Resistance in Palestine’s Great
March of Return,” Partecipazione e Conflitto — The Open Journal of Sociopolitical Studies 14,
no. 2 (2021): 664, and 670; Hilly Moodrick-Even Khen, “From Knives to Kites: Developments
and Dilemmas around the Use of Force in the Israeli-Palestinian Conflict since ‘Protective
Edge,” Journal of International Humanitarian Legal Studies 10 (2019): 329.

%2 The crime of aggression is not limited to bodily harm or killing. Walzer, 52, and 62.

3 Hedahl, Clark, and Beggins, 430, with reference to Vitoria, see Francisco de Vitoria, “On
the Law of War,” in Political Writings, eds. Anthony Pagden and Jeremy Lawrence, 293-328
(Cambridge: Cambridge University Press, 1991), 324, note 49.

4 Hedahl, Clark, and Beggins, 430; Hugo Grotius, On the Law of War and Peace (Cambridge:
Cambridge University Press, 2012), BK2.

5 Robyn Eckersley, “Ecological Intervention: Prospects and Limits,” Ethics and International
Affairs 21, no. 3 (2007): 295-301, and 300.
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and then some.®® Nevertheless, the possibility of “eco-humanitarian
intervention” is debatable within existing moral and legal justifications
for war, however controversial.

The most interesting question remains whether environmental con-
cerns could ever constitute a wrong that gives rise to “just cause,”
even if a state’s territory has not been invaded and where no basic
rights have been directly infringed?

Eckersley considers extending the idea of Responsibility to Protect
(R2P) to non-human species and biodiversity, i.e., military intervention
to prevent “ecocide” or “crimes against nature” in themselves, even
where consequences are confined to the culprit state causing harm to
its own environment. If we view human-nature relations in terms of
trustor-trustee, or custodianship, it follows that destruction of spe-
cies and eco-systems is a clear dereliction of duty.®’ Deliberate and
willful acts that cause grave environmental damage (e.g., Iraq setting
fire to Kuwait’s oil fields) or extermination of species (e.g., threat of
poachers annihilating Mountain Guerrillas) might then be regarded as
war crimes in the first instance, or comparable to conscience-shocking
“crimes against humanity” in the second, triggering “just cause” for
international military intervention (subject to the remaining just war
requirements).®®

For present purposes, | leave aside the question of justifying mili-
tary action purely on behalf of other species or nature alone without
resorting to human interests. Maintaining impartiality — “value agnosti-
cism” or “overlapping consensus” — with respect to environmental eth-
ics (anthropocentric/non-anthropocentrism, etc.).®? it seems unneces-
sary to get bogged down in asking whether ecological damage in and
of itself — harm to animals, habitats, eco-systems — can constitute just
cause for war, irrespective of harm to humans. While military rescue
of non-human species and extending R2P to biological diversity is not
inconceivable, it is not very likely either. Moreover, in most real-world
cases, the extreme type of environmental harm that could even poten-
tially justify war, would most probably be bad for humans as well, at
least indirectly.”®

¢ |bid., 301-304.

¢7 Reichberg and Syse, 457-458 (following Aquinas) on “stewardship;” Eckersley, 310, attri-
butes this trusteeship approach to contemporary treaty law.

%8 Eckersley, 293, 296, 305, especially 310-311. Re climate change, see also Martin, 378-383
on analogies with humanitarian intervention and R2P.

9 Cf. Woods, 24, referring to Reichberg and Syse, especially 452-453.

70 This is not to assume complete harmony of interests between human beings and nature. It is
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Discussing world heritage sites that lie within the territorial bound-
aries of sovereign states, Cecile Fabre supplies a timely example recall-
ing the 2019 fires in the Amazon rainforests:

These are regular occurrences, which inflict untold dam-
age on homes, animal species, and the planet’s ecosystems.
Anger at what many regard as the Brazilian authorities’ un-
conscionably reckless approach to deforestation has fo-
cused on its environmental impact for present and future
generations.”’

In such cases, Fabre suggests, outsiders have a claim to the preser-
vation, and if necessary restoration, of “humankind’s common heri-
tage.”’? Following UNESCO’s world heritage list, these include not
only universally valuable manmade landmarks, such as Notre Dame de
Paris, but also natural landscapes, rivers, mountains, and lakes, like the
Smokey Mountains in the US or Lake Baikal in Russia, noting that some
landmarks are valuable not only as heritage but also for instrumental
reasons.’?

The Amazon rainforest is (arguably) said to produce twenty per-
cent of the Earth’s atmospheric oxygen. Consequently, the fires be-
came something of an international crisis, with Brazil’s laxed policy
prompting the aforementioned-anger, and fierce response from world
leaders (memorably, French President Emmanuel Macron) culminating
in a threat by G7 countries to withdraw from trade negotiations with
Brazil. In response, President Jair Bolsonaro accused the G7 leaders of
intervening in Brazil’s internal affairs. Despite repeated pleas from the
international community and non-governmental organisations, Brazil

easy to envision cases of annihilation of species, harm to organisms, natural habitats etc., even
“ecocide” that does not affect humans in any considerable way. Given however that “war is
hell,” as General Sherman asserted, and Walzer (32) reminds us, | do not entertain the possibil-
ity of waging war to save “a tree, a forest, or even an ecosystem” (Hedahl, Clark, and Beggins,
431), though | am aware that others might, e.g., Eckersley, “Ecological intervention.” | assume
there are enough cases of overlapping environmental concerns for humans and the non-human
world, to challenge existing JWT conception of just cause, without considering resort to arms
for nature’s own sake.

71 Cécile Fabre, “Territorial Sovereignty and Humankind’s Common Heritage,” Journal of So-
cial Philosophy 52, no. 1(2021): 20.

72 |bid., especially 20-21 on the Amazon. By “heritage,” she has in mind “[...] that which we
inherit from our ancestors, which we value here and now and which we seek to transmit to our
successors for reasons which have nothing to do with its extractive value,” 17; on common
heritage and humankind’s common concern, see also Eckersley, 307-310.

3 Fabre, “Territorial Sovereignty,” 19.
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refused to revise its environmental policies with possible dire ramifica-
tions in terms of deforestation and climate change. This is of course
just one example of the international community’s persistent failure to
guarantee compliance on environmental issues (e.g., climate change
mitigation, ecological protection, biodiversity conservation, etc.)’4

Whether or not one accepts the argument for “Humankind’s Com-
mon Heritage” in toto, the example of wildfires in the Brazilian Ama-
zon rainforest and resultant deforestation presents a uniquely good
case study for reflecting on the permissibility of resorting to force to
avert grave ecological destruction, when all else has failed. In the case
in hand, Fabre reminds us:

The Central Amazon Conservation Complex, [...] located in
seven states, is protected by the World Heritage at the bar
of two of UNESCO’s 10 criteria for inclusion: it represents
“significant on-going ecological and biological processes
in the evolution and development of terrestrial, freshwater,
coastal and marine ecosystems and communities of plants
and animals” (criterion ix); it contains “the most important
and significant natural habitats for in-situ conservation of
biological diversity, including those containing threatened
species of outstanding universal value from the point of
view of science or conservation (criterion x).”7°

In keeping with the G7 threat, Fabre maintains that the protection of
outsiders’ interests in such sites of ecological or cultural significance is
an enforceable duty of justice, suggesting the appropriateness of eco-
nomic sanctions, expulsion from international organizations, reduction
in foreign aid and so on, in cases just like this one.”® Could extreme
dereliction of duty to maintain vital ecological sites also justify force
as a last resort?

Not unrelated to the notion of common heritage (albeit in con-
nection with jus in bello) Reichberg and Syse allude to the natural law
traditional whereby all property is originally and ultimately common
to humankind, while private property is fully justified as expedient:

74 Martin, on present and predictable failure to mobilize international compliance with climate
change obligations in passim; especially re deforestation of the Amazon, and President Bolson-
aro’s behavior: 334 n. 10, 336-337, 346, 365, 370, and 403.

7> Fabre, “Territorial Sovereignty,” 20-21.
76 Ibid., 22.
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Thus, the destruction of, say, farmland, rain forests, or oil
resources constitutes not only a violation of the property
rights of those who live in or own that area now; it is also a
way of destroying property which in a sense is common to
all of mankind, including future generation [...]. This entails
a moral prohibition against large-scale devastation of ter-
ritory, even within one’s own national jurisdiction.”’

Considering the increasing gravity of contemporary environmental
concerns, notably climate change, the idea of an ecological just cause
arising from such devastation even in one’s own territory, or of resist-
ing “environmental aggression,” is far from fanciful. In the Amazonian
case, and most others, environmental destruction is manifestly bad for
human beings, not only nature per-se — at least in the long run — per-
haps violating our common property or legacy, as well as harmful to
non-human animals and inanimate components of nature.

The threat to be averted notwithstanding, establishing a “green
just cause,” even from a purely anthropocentric stance would not at
present fit easily with any known version of Just War Theory, and would
require considerable (perhaps desirable) adjustment of existing tenets
on either its traditional or revisionist accounts, as well as international
law. Causing environmental damage does not necessarily entail the use
of military means of the type that would ordinarily generate just cause
for war in response to an armed attack. In the Brazilian example, “just
cause” would be distinct from self-defense on both traditionalist and
revisionist versions because outsiders’ basic rights are not necessarily
undermined or impaired by failure to preserve a site such as the Ama-
zon — at least not directly or immediately — nor was any nation-state
invaded by an act constituting outright “aggression” in any traditional
or legal sense.”®

At the same time, bearing in mind increasing anthropogenic en-
vironmental destruction and climate change, it is not impossible to
envision a future transgression that would violate the human right to
a safe environment, both individually and communally, hampering an-
other nation’s ability to “determine their own levels of environmental
quality” as well-as individual health and well-being.”® This might con-
stitute “aggression” even if no boarder is crossed, potentially justify-

7 Reichberg and Syse, 463. In connection with the requirement of discrimination.
78 Fabre, “Territorial Sovereignty,” 18.

79 Cf. Eckersley, 300. Interpretation of “territorial integrity or political independence” in Arti-
cle 2 (4) of the UN Charter.
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ing recourse to force in response if-and-when all else fails. In revisionist
terms, grave ecological negligence or harm to the non-human world
could constitute a wrong of sufficient severity to render responsible
individuals in the perpetrator state liable to defensive attack, if attack-
ing them could correct, or considerably mitigate, the environmental
wrong in question.®

Optimally perhaps, any military response to environmental wrong-
doing would be an international endeavor, rather than a vigilante job,
subject to suspicions of ulterior motives. Possibly, as Craig Martin pre-
dicts re climate change, combating environmental rogues would begin
with claims on the UN Security Council to authorize military action in
advance under a widened understanding of its role in maintaining in-
ternational peace and security before generating new “just causes” for
unilateral action, though how likely or desirable any of this is remains
extremely questionable.®” Martin argues persuasively that we ought
to resist any such readjustments that would be counter-productive in
terms of climate change and international rule of law.®* Moreover, jus-
tifying environmental war where no actual or imminent armed attack
is present, is unlikely to fulfil the following jus ad bellum principle of
proportionality.

V. Jus ad bellum: Proportionality

Even if “just cause” could be adjusted to accommodate nonmilitary
environmental wrongs, the further ad bellum criterion of proportional-
ity would still be difficult to satisfy in cases of purely ecological harm.
As for armed environmental aggression, no state can tolerate violent
attacks on its territory and natural resources, alongside the property
and ecological losses that accompany both. In keeping with propor-
tionality what unilateral mil