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ANGELIKI PANAGOPOULOU

Nomos AND CANON IN ByzaNtium: THE CASE OF THE CONFISCATION
oF THE Hory VESSELS DURING THE REIGN OF ALEX10S | KOMNENOS.

In Alexias, Anna Komnene is sketching vividly the dilemma of her father,
Alexios I, when, in the aftermath of the victorious advancement of the
Norman Robert Guiscard and the conquest of Dyrrachium in October 1081,
he needed mercenary troops —and consequently money- to repel the enemy.
Anna Komnene is stressing that the state treasury was empty as a result of
the poor financial management by Nikephoros III Botaneiates (1078-1081),
the predecessor of Alexios I. She also mentions that the emperor turned
to his mother and his brother who, at this crucial moment, tried to raise
money through the clearance of their personal gold or silver belongings?
Their example was followed by others, closely affiliated to the royal family,
without resolving the problem?. The financial dead end in conjunction with
the threat against the Empire forced the Emperor to turn to the old nomoi
and canons on the confiscation of holy vessels®. Anna Komnene does not

1. M. ANcGoLp, The Byzantine Empire, 1025-1204. A Political History, London-New
York 1984, 107-108; J.-C. CHEYNET, O Buvlavtivos xoouos B”. H Buavtivi avtoxpatooia
(641-1204), Athens 2011, 139

2. Anna Komnene, AlAe&idg, ed. D. R. REINscH - A. KamByLis Annae Comnenae
Alexias [CFHB XL/1], Berlin 2001, 5, II, 1.72-76; A. GraviNas, ‘H éni Ade&iov Kouvnvot
(1081-1118) mepl TV ie0®V OxeVDV, xewnAiwy xal ayiwv gixdvov &oic (1081-1095),
Center of Byzantine Studies, Thessaloniki 1972, 71ff.; M. F. Henpy, Studies in the Byzantine
Monetary Economy, c. 300-1450, Cambridge 1985, 230.

3. Alexias 5,11, 1.78-2.82.

4. Alexias 5, 1I, 2.84-89: oi 6¢ év aunyavig yeyovotes xal TOALOUS AOYLOUOVS
GvediEavrec idiq 18 xal xowvil, émel xal 1OV Pouméotov atbic daiiousvoy usuabdineoay,
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402 ANGELIKI PANAGOPOULOU

fail to stress the anxiety caused by the new war preparations of Robert
and she mentions the Komnenoi found out that the confiscation of holy
vessels was possible when it came to raise money to save prisoners of war>.
Besides, she points out that even the welfare of Christians in Asia, who
had escaped the massacre and were under the power of the barbarians was
similar to those of prisoners, as these people were infected at a daily basis
by being among faithless. Given the extension and the widely understood
concept of captivity, the convertion of sacred utensils and relics into coins
to prevent the infection of the Christians, which came from the West, would
be regarded as the release and redemption of prisoners of war®.

It was decided to cut the necessary coins to pay the mercenary troops,
after melting a few of the holy vessels that were not in use any more and
could be served as a cause for sacrilege and profanity’. The Holy Council and

un Exovtes 8 TL xal SOATAULEV €IS TOVS TAAAL XEWEVOUS VOUOUS XL TOVUS XAVOVAS TEQL THS
IOV ieo®V éxmoifoews améfAeyayv. For previous confiscations of ecclesiastical property, see
Henpy, Byzantine Monetary Economy, 231.

5. Alexias 5, 11, 2.89-91. xal uetq t@v dAA@V €0onxOTeS, OTITEQ €T AVAUQQUOTEL
aiyuaddTov T TOV ayiov 100 Ool éxxAnoldv ieod €Seotiv éxmoieiofat; GLAVINAS,
H meol t@v ieo@v oxevdv €oig, 55, 58-59; S. PATOURA, Ot auyudAwtor ws maodyovTes
emixowvoviag xatr mAnoopoonong (4os-10o0¢ at.), Athens 1994, 24-25. For the nomoi and
canons relating to the clergy’s care for prisoners and the bishops’ responsibility for the
ransoming of captives in Late Antiquity in East and West, see C. Rapp, Holy Bishops in
Late Antiquity. The Nature of Christian Leadership in an Age of Transition, University of
California Press 2005, 226-232; for the convertion of ecclesiastical treasures to coin in order
to be used for the purpose of ransoming prisoners of war, see P. GriErson, Commerce in
the Dark Ages: A Critique of the Evidence, Transactions of the Royal Historical Society 9
(1959), 123-140, esp. 134-135; HenpY, Byzantine Monetary Economy, 231-232, 260-261; S.
A. Boyp, A “Metropolitan” Treasure from a Church in the Provinces: An Introduction to the
Study of the Sion Treasure, in: Ecclesiastical Silver Plate in Sixth-Century Byzantium. Papers
of the Symposium Held May 16-18, 1986 at the Walters Art Gallery, ed. S. A. Boyp - M. M.
ManNGo, Baltimore and Dumbarton Oaks, Washington D.C., 1992, 5-37, esp. 7-8; M. MANGo,
The Monetary Value of Silver Revetments and Objects Belonging to Churches, A.D. 300-700,
in: Ecclesiastical Silver Plate in Sixth-Century Byzantium, 124-136, esp. 136.

6. Alexias 5, 11, 2.91-93; GLaVINAS, ‘H 7eQl TOV i€0DV OxEVAHV QLG, S56.

7. Alexias 5,11, 2.93-97: 6Aiyd ta TV mAAaL NOYNKOTOV [EQDV XAl KATAAEAVUEVDV O
eig undeuiav yoeiav ovvteAotvra, AAL Apoouny uovov iepooviias xal doefeias duo Toig
TOALOTS Tapeyoueva mg TANY Xoodyuatos €ic utobov tois oToaTIOTALS XAl CUUUAXOLS TX
ToL00TO Yonuatioar EoxEPavto; see also, Alexias 6, 111, 4.54-56; P. BarA, The Apparition of
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NOMOS AND CANON IN BYZANTIUM 403

the clergy, to whom Isaac Komnenos the Sebastocrator referred pleading the
canons of the Church about holy vessels not in use any more, reacted against
the enforcement of the canons®, but they finally assented®’. Anna Komnene
cites the words of Sebastocrator, who admitted that “he was forced to
force those whom he did not want to force”!’. Furthermore, the Byzantine
princess confessed that the issue of the confiscation was the reason why the
Komnenoi received harsh criticism, even in the period when Alexias was
being written, i.e. in the decade after 1136/37'%

Leo, the bishop of Chalcedon, ran the campaign against Alexios as the
leading figure of the so-called “Komnenian iconoclasm”% According to

Leo of Chalcedon. Anna Komnene’s Reproduction of a Lost Family Account of the Doukai,
in: Transmitting and Circulating the Late Antique and Byzantine Words, ed. M. Ivanova - H.
JerrrEY [The Medieval Mediterranean 118], Brill 2019, 139-157, esp. 149. For the silver that
Heraclius was given on loan from the church of Hagia Sophia in 621, to pay his troops for
the campaign in Persia, see GLAVINAS, ‘H 7eQl TV ie0@V oxev®V €016, 55-56; HENDY, Studies
in the Byzantine Monetary Economy, 231; Boyp, A “Metropolitan” Treasure, 7-8; MANGO,
Monetary Value, 135-136.

8. Alexias 5, 1I, 3.1-11: tovtov yoiv ovvdoEavtos Gvépxetar 6 OefaoToxQATWO
Toadxiog ig 1O 100 O0D Uy TEUEVOS TNV OUVOSOV EXXANOLATAS XAl TO THS ExxAnoiag
drav mAjomua. Osaoduevolr 6& TOUTOV 0i TiS i€0GS OUVOOOV € €xxAnoias Amavtes
oVvedQLALOVTES TM maTELdE)N ExOaupBol YeYovoTeS NOWTWV GTOV XAV TAQEYEVETO. O 68
«AEEwV Tixw T( TOOS VUGS YORoLUOV Tf) fLaiq TV TQEAYUATWV TUQEUTTHIEL XUl TWOTIXOV
10T 0TOATOD». dua 6& xal TOVS TEQL TAV Ul) YONOLUEVOVIWY [EQDY XAVOVAS ATETTOUATLLE
xal mwoAAd meQl TOUTMWV Onunyopnoas «avayxdlouar», @noiv, «avayrdlewv ods ov
Povlouat avayxdleiv». xal yevvaiovs mooTiOguevos Aoyiouovs édoxeL Tdya meiBery TOVS
mAgiovag; on the synod which may have been held in January 1082 and the laws likely invoked
by Isaac, see GLAVINAS, ‘H g0l TOV (0MV OxEVDV €015, 59-64.

9. Alexias 5,11, 4, 12-14; V. GRUMEL - J. DARROUZES, Les regestes des actes du patriarcat
de Constantinople 1. Les actes des patriarches, fasc. Il et I11. Les actes de 715 a 1206. Institut
francais d” Etudes Byzantines, Paris 1989, no 921.

10. See n. 8.

11. Alexias 5, 11, 4.14-16: To0t0 UAN Uueyiotns »atnyoQias tois fACIAETOLY EYEVETO
(0¥ dxvd yao xai tov Toadxiov amopguoov Baociiéa xatovoudletv) ol T0TE UOVOY,
GAAO xal uéyor xawpod owapxéoaoca; for writing the Alexias, see H. HUNGER, Die
Hochsprachliche Profane Literatur der Byzantiner 1. Philosophie-Rhetorik-Epistolographie-
Geschichtsschreibung-Geographie [Handbuch der Altertumwissenschaft: Abt. 12], Miinchen
1978, 403.

12. For the term, see BaArRA, The Apparition, 143 and n. 15; for Leo’s of Chalcedon
financial independence, which enabled him to defy the emperor, see M. ANGoLD, Church and
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404 ANGELIKI PANAGOPOULOU

Anna, he did not take into consideration how crucial the situation was or
the respective nomoi and canons and he used a rude and abusive language
against the Emperor'®. The latter tried to bring a little calm to the fierce
debate by promising to return the holy vessels to the churches they were

society in Byzantium under the Comneni, 1081-126 1, Cambridge University Press, 1995,
57; V. GErHOLD, Le “mouvement” chalcédonien: opposition ecclésiastique et aristocratique
sous le regne d° Alexis Comnene (1081-1094), Erytheia 33 (2012), 87-104, esp. 92. On
Leo’s confrontation with the central power over the confiscation of the holy vessels, see
V. GrRUMEL, L’ affaire de Léon de Chalcedoine. Le décret ou onueimpa d” Alexis Ier Comnéne
(1086), EO 39 (1941-1942), 333-341; P. StepHANOU, Le proces de Léon de Chalcedoine,
OCP 9 (1943), 5-64; V. GRUMEL, L’ affaire de Léon de Chalcédoine. Le chrysobulle d’ Alexis
Ier sur les objects sacrés, REB 2 (1944), 126-133; 1d., Les documents athonites concernant
I’ affaire de Léon de Chalcédoine, StT 123 (1946), 116-135; P. StepnaNou, La doctrine
de Léon de Chalcédoine et de ses adversaires sur les images, OCP 12 (1946), 177-199;
V. GruMEL, Léon de Chalcédoine et le canon de la féte du saint Mandilion, AnBoll 68 (1950)
[Mélanges Paul Peeters 11], Bruxelles 1950, 135-152; P. GAUTIER, Le synode des Blachernes
(fin 1094). Etude prosopographique, REB 29 (1971), 213-284; id., Diatribes de Jean
I’ Oxite contre Alexis Ier Comnéne, REB 28 (1970), 5-55; J. P. THomas, Private Religious
Foundations in the Byzantine Empire, Washington D.C. 1987, 192-207; ANcGoLp, Church
and society, 46-50; A. W. CaRr, Leo of Chalcedon and the Icons, in: Byzantine East,
Latin West: Art Historical Studies in Honor of Kurt Weitzmann, ed. C. Moss - K. KIEFER,
Princeton 1995, 579-584; GernoLDp, Le “mouvement”, 87-104; Alexios’ church policy was
also attacked by the patriarch of Antioch, John the Oxite, who accused him of confiscating
church valuables, giving ecclesiastical institutions into “epidosis” and maltreating bishops
and the clergy; GAUTIER, Diatribes, 33.1-4, 33.10-12, 35.15-17; P. FRankopraN, Where Advice
Meets Criticism in Eleventh Century Byzantium: Theophylact of Ohrid, John the Oxite
and Their (Re)Presentations to the Emperor, Al-Masaq 20,1 (2008), 71-88; Bara, The
Apparition, 144-148, 151-153; A. KaLpEeLLs, The Byzantine Republic: people and power
in New Rome, Cambridge 2015, 46; J. RypER, The Role of the Speeches of John the Oxite
in Komnenian Court Politics, in: Reading in the Byzantine Empire and Beyond, ed. T.
SHawcross - I. TotH, Cambridge 2018, 93-114.

13. Alexias 5, 11, 4.16-22: xai yoo aoxiepevs tis tvixadte Xaixndovos Aéwv
m0VXAONTO, 0V TOV TAVY COQMV %ol AoYiwV, QOETNC 88 EmuUeueAnuévos, T0 & NOOS avTd
OnANOOV Al GIOXQOTOV OVTOC OV TV v T0i¢ XaAXOmOATIOS TVAGY GEatoovuévoy
100 EmxeUEVOVY avTalc GEyvEiov 1 xal Yovoiov i 1O uéoov €iodvs émaponoidieTo
undoAwg 1 oixovouias i TV TEQL TOV IEQDV XEWUEVOY VoUWV émaiobavouevos. Alexias
7,1V, 1.62-65 (Aéwv) v & doa oTT0o¢ TAEONTLATTIXROS THY YUy xal GAndij yaoaxtioa
upaivav GoyLe0éwe, POOVIIATOS HEVTOL GTAOVOTEQOY nal 1OV LiAov EoTy ol 0¥ at
ETiyvoLy EvOsLnviuevos, xal 0USE TMV [EoMV #avovwV GxotBii yvdouv giye.
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NOMOS AND CANON IN BYZANTIUM 405

taken from. After many years, Alexios was forced to cause the deposition of
the bishop as a result of his rigorous attitude and sent him to exile'.

As Anna Komnene notes, the repercussions of the above mentioned
dispute went on for almost fifteen years (1081-1095) and reached her age.
As we can infer from Alexias, it was a hotly debated issue that challenged
the limits of the legislative power of the Emperor, the relationship between
nomos and canon, and the attitude of the Emperor towards the canons
and the Church in general. This paper attempts an approach to the above
mentioned issues and their concepts in the 11th century, since even in that
period they were not clearly defined®.

Anna herself uses the terms nomos and canon in Alexias as if there
were no substantial differences. The Komnenoi interpreted nomoi and
canons concerning the confiscation of the holy vessels, Isaac Komnenos the
Sebastocrator pleaded the canons before the members of the Holy Council,
nomoi and canons were invoked by Alexios and the high priests, in order
to refute Leo’s arguments, while Leo, the bishop of Chalcedon, criticised
Alexios without taking into consideration the “nomoi about the holy
vessels”!®. The fact that Alexios and his family had the need to turn to the

14. Alexias 5,11, 6.50-58; T. CREaZz0, Coinvolgimenti politici e sociali nell’ affaire di Leone
Metropolita di Calcedonia, Orpheus 26 (2005) 1-2, 66-85, esp. 67-68; E. MaLamut, Alexis Ier
Comnene, Paris 2007, 195; V. GErnoLp, Hétérodoxie théologique, orthodoxie ecclésiologique.
Les proces d’hérésie a Byzance et la définition de I'ecclésiologie comnénienne, Bulletin du
centre d’études médiévales d’Auxerre 7 (2013), 1-14, esp. 2. For the doctrinal content of the
discord and the theological debate around the worship of images, see GLAVINAS, ‘H meQl TV
teo@v oxevav éoig, 151ff.; C. BARBER, Leo of Chalcedon, Euthymios Zigabenos and the Return
to the Past, in: Contesting the Logic of Painting. Art and Understanding in Eleventh-Century
Byzantium, ed. C. BARBER, Leiden, Boston 2007, 131-157; for the coherence of Leo’s theology,
see D. KrRausMULLER, Adoring Christ’s image: The Icon Theology of Leo of Chalcedon and
Theodore of Stoudios, Greek, Roman and Byzantine Studies 58 (2018), 423-442.

15. R. Macripes, Nomos and Kanon on paper and in court, in: Church and society in
Byzantium, ed. R. Morris, London 1990, 61-85; for the relationship of church and emperor
being the underlying issue of the controversy, see ANGOLD, Church and society, 48; for the
reaction of those who could no longer put up with the interference of the laics in the affairs
of the Church, see MarLamur, Alexis Ier, 194.

16. Alexias 5, 11, 2.88-89: €i¢c T0Us mAAAL XEWUEVOUS VOUOUS XL TOVUS XAVOVAS TEQL THS
1OV igodv éxmonjocws dméfieypav (the Komnenoi); Alexias 5.8-10, 11, 3 (Isaac Komnenos)
duo 6& xal TOVS TEQL TV Ui YONOLUEVOVTIWY IEQDV XAVOVOS GTEOTOUATIEE %Al TOAAL
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406 ANGELIKI PANAGOPOULOU

canons'” of the Church, seeking a way to legalise the confiscation of the holy
vessels and relics but also to deprive the icons from their golden and silver
parts, indicates that it was expected from them to act in such a way. The
society they lived in had no consistent framework to define the relationship
between nomos and canon on the one hand and the imperial will on Church
issues on the other.

It is true that, for political and ideological reasons, stemming from the
days of Constantine the Great, the Church and the State were not two distinct
“authorities” or “legal orders”. Both for men of politics and theologists, they
were the two sides of the single and indivisible Christian Empire, the reign
of God on earth, two inseparable aspects!®. The plethora of the imperial

el ToUTWY Snunyoprioag; Alexias 5,11, 4.21-22: (Leo) gi¢ 10 uéoov eiodivg émaponoidleto
UndoAwg i otxovouiag iy TV TEQL TV LEQDV KELUEVDYV VOUWY ETAULOOAVOUEVOS, I. SAKKELION,
Documents inédits tirés de la bibliothéque de Patmos. I. Décret d’Alexis Comnéne portant
déposition de Léon, métropolitain de Chalcédoine, BCH 2 (1878), 102-128, esp. 12: ai oia
TAMY aVTD mapd TE TiS PAOIAEIOS HOV XAl TOV TAQLOTAUEVDY TAUT)) GOYLEQEMY TOOS TA
AEYOUEVA XAVOVIXDS AUO %A VOUITUWS AVTETEONOTAV.

17. On the content of the term canon, see D. HeitH-StaDE, Canon and Oikonomia:
a Typology of Normativity. Exceptions in Canon Law, Kanon XXIV [Oikonomia,
Dispensatio and Aequitas Canonica], 2016, 52-60, esp. 54-56; as concerns the canons and
their interpretation, see VL. PHiDAS, Ecclesiological Presuppositions for the interpretation of
the canons, in: ANAAPOMH. Twuntixov &piéomua €ic 1OV AQyLexioxomov mp. AONvaov
xal waons EAAlados Kvoov Tdxwpov Bofavdroov, Megara 1991, 451-502; P. 1. Bouwmis,
H gounveia tov vépov, in: ASlec xair molitiouos. Apiépmuca otov xabnynty Evdyyelo
Ocodwpov, Athens 1991, 361-383; N. N. Aranasiev, The canons of the church: changeable
or unchangeable?, St. Viadimir's Seminary Quarterly 11 (1967), 54-68; ARCH. VARTH.
ARCHONTONIS, ITeQl TV 0O1X0TO MOV TOV lEQMV ROAVEVDV ROl TOV RAVOVIXDY StatdEewy
&v ) 000006EW éxnnoiq, Avdiexta BAatddwv 6, Thessaloniki 1970, 15-32; P. 1. Boumis,
To xV¥pog xai n Loxvs TV Legdv xavovwy, Athens 1985; S. PErENTIDIS, Un canon peut-il
étre périmé? Mentalités et autorité du texte canonique au Xlle siecle, in: To Bvidvtio xatd
tov 120 aitdva. Kavovixo dixaio, xodtos xat xowvwvia, ed. N. OIKONOMIDES, Athens, 1991,
141-147; 1. M. Koniparis, The Ubiquity of Canon Law, in: Law and society in Byzantium:
ninth-twelfth centuries, ed. A. E. Latou - D. SimoN [Dumbarton Oaks Research Library and
Collection], Washington D.C., Harvard University Press 1994, 131-150, esp. 133-134.

18. K. G. Pitsaxis, Empire et Eglise (Ie modele de la Nouvelle Rome): la question des
ordres juridiques, in: Diritto e Religione da Roma a Costantinopoli a Mosca [Da Roma alla
terza Roma. Documenti e Studi. Rendiconti dell’ XI Seminario. Campidoglio 21 Aprile 1991]
(a cura di M. P. Baccarpi), Roma 1994, 107-123, esp. 108. See also K. G. Pitsaxis, Sainteté
et empire. A propos de la sainteté impériale: formes de sainteté “d’ office” et de sainteté

BYZANTINA SYMMEIKTA 31 (2021), 401-430



NOMOS AND CANON IN BYZANTIUM 407

legislative acts related to the regulation of Church issues had as a result
to regulate these issues both with canons, i.e. with legislative resolutions
coming from the authority bodies of the Church and with nomoi, i.e. acts
from the legislative body of the State!’. The Nomocanon was compiled as

collective dans I’ Empire d’ Orient?, Bizantinistica 2, 111 (2001), 155-227, esp. 158-159; IDEM,
Avti{otaon xatd g eEovoilag xal enavdotaon oto Buldvtio: n 8éon tov dwwalov g
Exxinolog, in: Augropfitnon s eEovoiag [Emotiung Kowmvia. EwWdwéc Mogpmwtinég
Exdnidoewg] EIE, Athens 2003, 49-65, esp. 50-51. K. Pitsakis refers to the non-existence
of two “jurisdictions” in Byzantium, but rather to a political, ideological, cultural “deal”
between the Church and the State; K. G. Prtsakis, La “cvvalinhio” principe fundamental des
rapports entre I’ église et I’ état, Kanon 10 (1991), 17-35, esp. 20; see also K. G. Pitsakis, “Tus
Graeco-Romanum” et normes canoniques dans les églises de tradition orthodoxe, in: Incontro
fra canoni d’Oriente e d’Occidente: Atti del congresso internazionale I (a cura di R. CoppoLA),
Bari 1994, 99-132, on the most important sections, in which the unity between secular and
canon law is manifested in the Byzantine Empire, as a result of the unity between the Church
and the State; for the intention of Fotios to establish a system of a pure cvvaiiniio in the
relationship between the Church and the State through the provisions of the «Etcaywyn», see
S. S. Tro1aNos, O Méyag PihTiog ot ot diatdEels tng «Eloaymyig». Meguréc mogotnenoelg
wg meog g oxéoelg Exxdnolog nou ITohwtelog, ExxAnoia xar Gcoroyia 10 (1989-1991),
489-504, esp. 498; for the relations between the State and the Church in Byzantium, see
also H. G. BEck, Nomos, Kanon und Staatsraison in Byzanz [Verlag der Osterreichischen
Akademie der Wissenschaften], Wien 1981, 5ff; S. TroiaNos, «@eoniCouev toivuv tdELv
Vouwv Eméxery ToVg ylovg ExxAnolootinodg vovévag..» Bulavtivd 13/2 (1985) [ Festschrift
fiir J. Karagiannopoulos], 1193-1200, esp. 1194-1195, for the existence of two jurisdictions,
but only one “authority”; S. Trosanos, Kirche und Staat. Die Berithrungspunkte der beiden
Rechtsordnungen in Byzanz, Ostkirchliche Studien 37 (1988), 291- 296, esp. 291-2; MACRIDES,
Nomos, 61; F. TINNEFELD, Kirche und Staat im byzantinischen Reich, Ostkirchliche Studien
54 (2005), 56-78, esp. 76-77.

19. Since the early Christian centuries, the Church had asked the intervention of
the emperor in doctrinal and disciplinary matters; H. Sarapi, Imperial Jurisdiction over
ecclesiastical provinces: the ranking of new cities as seats of bishops or metropolitans, in: To
Buvidvtio xatd tov 120 atwva, 149-163, esp. 149-150. For the imperial legislation related
to the regulation of ecclesiastical matters; See A. MicHEL, Die Kaisermacht in der Ostkirche
(843-1204), Ostkirchliche Studien 4 (1955), 1-42, esp. 8-9; Prrsakis, Jus Graeco-Romanum,
104ff., 108, 110, 120; Prrsaxis, Empire et Eglise, 112; K. G. Pirsakis, L’ empereur romain d’
Occident: un laic, Kanon XV[Kirchenrecht und Okumene. Festgabe fiir den metropolitan von
Tyroloi und Serention Panteleimon Rodopoulos] (1999), 196-221, esp. 200; Pitsakis, Sainteté
et empire, 160; see also, B. H. StoLTE, Balsamon and the Basilica, Subseciva Groningana 3
(1989), 115-125, esp. 115, as concerns the fact that the right of the Emperor to be involved in
Church issues was never challenged; for the role of the emperor as the guardian of the faith
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408 ANGELIKI PANAGOPOULOU

a result of resolving the Church issues with the use of both nomoi and
canons, both of which are stated in parallel. The pivotal requirement for
incorporating a state provision to the Nomocanon was to be consistent with
the principles of life within the Church. This, however, was not always the
case, as it is evident in the provisions that were called upon in 1081/2%.
Anyway, the problematic issue between the Church and the State
law did find a resolution of sorts in the 6th century and in particular in
545 when Novel 131 was issued by Justinian. Through this Novel, the
Emperor legislated that the holy ecclesiastical canons issued and ratified
by the four Holy Councils which had met up to his time, that is, of Nicaea,
Constantinople, Ephesos and Chalcedon, were to have the status of nomoi?..

and his lack of authority in cases of establishing the doctrine or the canons, see M. PETROVIC,
‘O Nouoxdavwv eic IA” titAovs xai oi fvlavrivol oxoiiaotai. Zvufoln eic v éogvvav
@V Ogudtwv wepl oxéoewv Exxinoias xal Iolteiog xal 1@V émtoxonwv Ialaids xol
Néag Paung, Athens 1970, 69-71, 119ff; for the arbitrary actions of the emperors and their
attempts to resolve doctrinal issues, see PETROVIC, Nouoxdvwv, 154ff; for chapter 4 of the
Eioaywyn as the expression of Fotios’ wish to make the emperor respect the holy canons, see
Troranos, Méyag ®aitiog, 494-498.

20. For the incorporation of the agreement between the Church and the State in various
manuscripts of the Nomocanon of 14 titles as well as in the Basilika and in Novels of various
emperors, by incorporating in them the preamble of Novel 6 by Justinian, see PETROVIC,
Nouoxavwv, 57ff.; for the seed of the state laws in the Church canons and the acceptance of
the superiority of canons when contrasted to nomoi deriving from the state legislation, see
PeTROVIC, Nouoxdvwv, 67tf., 74-84, 119-130; see also S. Troianos, O Buloviivog avBommog
urootd otov NApo, in: Bulavtivo xodtog xat xowvmvia. ZUyxooves xatevduvoels tne
goevvag, Herodotus (IBE/EIE), Athens 2003, 27-56, esp. 31, for the fact that, up to the
times of Constantine the Great, the criterion for assessing the secular legislation was its
compliance with the divine law; for the Nomocanon of 14 titles, see S. TroiaNos, Ot Tnyés
tov Pulavtivod Sixaiov, Athens- Komotini, 2011, 198-202; S. Troianos, The history of
byzantine and eastern canon law to 1500, ed. W. HartMaNN - K. PENNINGTON [History of
medieval canon law], Washington D.C. 2012, 138-141.

21. Corpus Iuris Civilis, I Novellae, ed. R. ScHOELL - G. KroLL, Berolini 1922, 654-655:
Ocomilouev TOVVV, TAELY VoUWV ETEXELY TOVS AYIOUS EXXANCLATTIXOVS XAVOVAS TOVS VITO
IOV Qylwv 1004wV ouvodmv éxtedevtac 1] Befatwbévtag, Tovtéott Tic év Nixaiq 1@V
wun xot tis év Kovotavtivovmoler tov ayimv oV matéomv xal tis év Epéow modTng,
&v 1 Neotopioc xatexoiOn, xal tic év Kalyndov, »al ijv Evtvyhc uetdt Neotopiov
avebeuatiodn. TV yae mEOeLONUEVOY aylwv & ouvodmv xal To doyuata xabdmxeQ TS
Oelas yoagas deyoucba xal Tovs xavovas wg VOuovs @uidttouev; see also the 29th
chapter of the 9th title of the Nomocanon; RHALLES - PotLEs I, 210, in: Zvvrayua tdv
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Under no circumstances was the emperor bound by the nomoi*. Since
nomos and canon were typically at the same level, from the formal point of
view it was made possible for the emperor to intervene in the scope of canon
law?3, The provision of Justinian was integrated in the Basilica issued in the
beginning of the reign of Leo VI*,

Oelwv xal ieodv xavovov, ed. G. A. RHALLES - M. PoTLEs, I-VI, Athens 1852-59; PETROVIC,
Nouoxdvwv, 79-80 and n. 72; BEck, Nomos, 8; G. RICHTER, Oikonomia. Der Gebrauch des
Wortes Oikonomia im Neuen Testament, bei den Kirchenvitern und in der theologischen
Literatur bis ins 20. Jahrhundert [Arbeiten zur Kirchengeschichte 90], De Gruyter 2005,
503; see also Nov. 6 preamble; C.I.C., 35-36, Nov. 6, I, 8 C.I.C., 37, Nov. 137, preamble; C.I.C,,
695; there were earlier provisions with the same content as well, such as the nomos of the
emperors Valentinian and Marcian back in 451 AD, which stated that provisions resulting
from favouritism or advocacy and being contrary to the holy canons [moayuatixol timot]
were held as invalid; for the incorporation of the provision of 451 in the legal part of the
Nomocanon, and in particular in the 2nd chapter of the 1st title, see RHALLES-POTLES I, 36;
PeTROVIC, Nouoxdvwv, 74-75, 79-80 and n. 71; see also Troianos, OsomniCouev, 1196ff,; S.
Trosanos, Nomos und Kanon in Byzanz, Historia et ius 11: 1989-2004, Athens 2004, 201-
221, esp. 202-203; B. StorTE, Civil law in canon law: a note on the method of interpreting the
canons in the twelfth century, in: To Bvldvtio xatd tov 120 atwva, 543-554, esp. 544ff.

22. G. DacGron, Lawful society and legitimate power: €vvouog wohteia, Evvonog 6oy,
in: Law and society in Byzantium, 27-51, esp. 31ff; for the fact that the basileus dictated
the nomos and was the nomos for practical purposes, see B. H. StoLtE, “Law is King of all
Things?” The Emperor and the Law, in: The Emperor in the Byzantine World. Papers from
the Forty-Seventh Spring Symposium of Byzantine Studies, ed. S. TouGHER [Society for the
Promotion of Byzantine Studies 21], London; New York, 2019, 171-178.

23. TrRo1ANOS, @eomiCopev, 1198-1200.

24. Specifically, Leo expanded the measure so that the canons that now “had the status
of nomoi” (énéyovorv ta&v vuwv) would also include the canons from the Councils since
the promulgation of Novel 131 (545) until the Seventh Ecumenical Council at Nicaea (787)
(including the canons ratified by Canon 2 of the Council of the Quinisext Ecumenical Synod
of Troullo); B V, 3, 2 = Nov. 131 c.1, in: Basilicorum Libri LX, series A, vol. 1, ed. H. J.
ScHELTEMA - VAN DER WAL, Groningen, 1955, 141; see also Synopsis Basilicorum E.X. 6,
in: Jus Graeco-Romanum V. Synopsis Basilicorum, ed. K. E. ZACHARIAE VON LINGENTHAL,
Lipsiae 1869, (from now on: Synopsis Basilicorum), 297; PETrovi¢, Nogoxdvwv, 79, n. 69, 87,
for the fact that the Nomocanon of 14 titles mentions seven and not four ecumenical synods
in the 2nd chapter of the Ist title, in which the Novel 131 of Justinian was incorporated.
According to the researcher, this explains why the 1st chapter of the Novel 131 included in
the Basilika was later supplemented to mention seven ecumenical synods; RHALLES - POTLES I,
36-37; Macripes, Nomos, 64-65. See also, S. TroiaNos, Die Kirchenrechtlichen Novellen Leos
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The issue about the superiority of nomos or canon is evident in the
writings of scholars of canon law in the 12th century. Whereas Anna
Komnene is writing Alexias and describes the religious conflict, with her
father at the heart of it, the ambiguity as concerns the relationship between
nomos and canon is depicted in the comments of Theodore Balsamon in the
Nomokanon of 14 Titles®. Balsamon mentions the incorporation of Novel
131 into the Basilica, confirming thus its legal power®. He states his view
on the superiority of nomos and canon, according to which canons are
superior to nomoi?’, since the former have been defined and ratified by both
the Emperors and the Holy Fathers, whereas the nomoi were drawn only by
the emperors and could not possibly prevail over the canons or the Bible?,

VL. und ihre Quellen, Subseciva Groningana 4 (1990), 233-247, esp. 246, for the fact that Leo
VI incorporated the Novel 131 of Justinian into the Basilica in order to expand the power of
Justinian law on the equation between nomoi and canons so as to involve the canons of the
synods from the 7th to the 9th century; TroiaNos, Nomos, 217; TroiaNos, History of canon
law, 155.

25. RHALLES - POTLES I, 31-32; MacrIDES, Nomos, 73. From the comments of Balsamon
it is evident that, when writing the comments on the validity of a law, the criterion was its
inclusion in the Basilica or not, as long as it had been published before the last “rectification”
of the 11th century; PETROVIC, Nouoxdvwv, 62, 87; see MACRIDES, Nomos, 74, n. 64, for the fact
that Balsamon, in the preamble of the Nomocanon, refers to the “last rectification of laws”
made by Constantine Porphyrogenitus; see also TroiaNos, IInyéc tov fviavtivoty dixaiov,
259; see also StoLrE, Balsamon, 117, 122, for the fact that Balsamon considered Basilica as
the absolute guidelines on any legal matter, unless their provisions had been replaced by the
Novels that followed; the view on the official nature and the exclusive power of Basilica in
the second half of the 12th century is supported also by Trojanos, Nomos, 221; see also R.
J. Macripes, Bad Historian or Good Lawyer: Demetrios Chomatenos and Novel 131, DOP
46 (1992), 187-196, esp. 194, n. 166, for the fact that Demetrios Chomatenos regarded the
Justinian provisions included in the Basilica as valid, even though the conditions in his times
had changed.

26. RHALLES - PoTLES I, 37.

27. A. P. CHRISTOPHILOPOULOS, ‘H 0O%€0lg TMV ®AVOVOV TEOE TOVS VOUOUS KAl O
Be6dwpoc Baloouwv, EEBX 21 (1951), 69-73, esp. 69; StoLrE, Balsamon, 124-125; STOLTE,
Civil law, 547, as well as for the fact that this saying might not belong to Balsamon. TRoJANOS,
Nomos, 219, n. 64, notes that it is not possible to confirm if the passage of Balsamon on the
superiority of canons in this particular comment is a note on the margin or an excerpt of a
text that appears in individual manuscripts.

28. RHALLES - PoTLEs I, 37-38; StoLTE, Balsamon, 123-124; see also CHRISTOPHILOPOULOS,
yéog TV navovmv meog tolg vépovg, 71-72, who, attempting to interpret the above
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Despite his view on this highly controversial issue, Balsamon’s comments
are by no means an integrated approach concerning the relationship between
nomos and canon, nor to the rights of the emperor over the Church?.

The confusion drawn by Balsamon’s comments is basically due to the
fact that by giving to canons the status of nomoi, a nomos could prevail
over an earlier canon. In addition, a posterior canon could prevail over an

mentioned comment of Balsamon, concludes that he thinks of canons as being superior to
nomoi, not because of their special nature but because of the positive provisions of the civil
law included in the Basilica; Stortg, Civil law, 545, n. 8, raises objections on the basis of
an argumentum ex silentio, since Balsamon’s saying is not explicit; PETRovi¢, Nouoxdvav,
90-92, for the fact that Balsamon stresses the inferiority of the imperial law that cannot be
superior either to the Bible or to the canons; see also Prrsaxis, Jus Graecoromanum, 107,
for the fact that the comment of Balsamon is another indication of the unity of canon and
secular law in Byzantium.

29. The embarrassment of Balsamon, when he comments the Canon 16 of the so-
called First/Second Council (TTowtodsvtépa, 861) is evident: £50&e yovv & T0T *aviVOS
uarrov ogeidewv xpatelv €y 6& xal &t Gueifdiiew. Kabo uév yaop éoti 10 {itnua
EXAANCLAOTIXOY, TEOOXEWUAL TOIS AEYOVOLY OQEILEY UAAAOV TQ TOD XAVOVOS XQUTELV
®a00 O¢ ta Paciiixa GvexabdoOnoav UeTd THV TOD VOUOXAVOVOS TOIMOLY %Al THYV
100 xavovog Tovtov dmoivowy, modoxeyar Tij étéo yvaun (RHALLES - PotLes 11, 699;
Trosanos, Nomos, 219). In his comments, the principle that a canon not included in the
Basilica is invalid, is contradicted at some point; RHALLES - PotLEs II, 703.21-23; STOLTE,
Balsamon, 124-125; elsewhere preference is given to the superiority of a canon in relation to
a Novel included in the Basilica; RHALLES - PoTLEs 11, 422; STOLTE, Balsamon, 124; in another
case, the principle dominating in his work, i.e. new canons render old canons invalid, is also
violated; RHALLES - PotLEs 111, 153-4; at another point of his comments, Balsamon seems to
accept the possibility of amendment or repeal of an ecclesiastical canon by an imperial law;
RuALLES - PoTLES 11, 393-394; CHRISTOPHILOPOULOS, 2Y€0LS TV RAVOVOV TEOS TOVS VOUOUG,
70; see also StoLtg, Civil law, 546ff, on the cases in the comments of Balsamon that a canon
renders a law included in the Basilica invalid or ratifies the power of a law that has not been
included in the Basilica. K. G. Pitsaxis, Conceptions et €loges de la romanité dans 'empire
romain d’Orient: deux themes “byzantins” d’ideologie politique avec reference particuliere a
Cosmas Indicopleustes, Cassia, Théodore Balsamon et les patriarches Michel IV Autoreianos
et Antoine IV, in: Idea giuridica e politica di Roma e personalita storiche 1 (a cura di P.
Catarano e P. Siniscarco) [Da Roma alla terza Roma. Documenti e Studi. Rendiconti del X
seminario, Campidoglio 21 Aprile 1990], Roma 1991, 97-139, esp. 107, notes that Balsamon
is faithful to both powers he has been called to serve, i.e. the Empire and the Church, the
unity of which in a single legal order he advocates.

BYZANTINA SYMMEIKTA 31 (2021), 401-430



412 ANGELIKI PANAGOPOULOU

earlier nomos as lex posterior or modify it*. Under those circumstances,
in the effort to harmonise the two legal orders, it was highly likely for the
nomoi to receive a favourable treatment. Any contradictions between nomoi
and canons could be resolved mainly with the application of the principle
that a new law renders an earlier law invalid3..

In 1082 the consequences of giving the same status to nomos and canon
gave the Komnenoi the ground to support the confiscation of holy vessels
and relics, based on the Novel 120 (CXX) issued by Justinian and included
in Basilica that allowed the confiscation when it came to save prisoners of
war. The same Novel defined that the holy vessels that were not in use any
more could be sold or melted to pay for the debts of charitable houses so as
not to sell property*

30. TrRo1ANOS, @eomtiCouev, 1198; MACRIDES, Nomos, 65; TRoJANOS, Nomos, 203; TINNEFELD,
Kirche, 76-77; RicHTER, Oikonomia, 503; HEITH-STADE, Canon, 58; PETROVIC, Nouoxdvwyv,
87-88, stresses that non incorporating the provision oi T0lg xavoowv EvavtioUuevol
moayuatixol Tumol dxvpol giowy in the Basilika gave rise to heated conversations, since the
content of the Basilica was valid and all the earlier laws that were not incorporated in them
were rendered invalid. There was also the issue of the relationship between the canons «éva
vouotis évavtiotvtar» and the Basilica, as they were posterior to the canons. The dispute of
the two parts is evident from the testimony of Balsamon in his second comment in the 2nd
chapter of the 1st title of the Nomocanon; RHALLES - PoTLEs I, 37-38.

31. Trojanos, Nomos, 221; see also Macripes, Nomos, 74 and 84ff, who notes that
Balsamon supports the imperial privileges in some cases and accepts the inability of the
patriarch to react against imperial power. Besides, MACRIDES stresses that, when sometimes
Balsamon says that nomoi should prevail over canons, he speaks about nomoi that aim at
supporting the Church; see also PETROVIC, Nouoxdvwv, 85, 92ff, for the incorporation of
caesaropapism in the Nomocanon through the comments made by Balsamon.

32. [1eQl 6& TV iEQMV OHEVDY TV SLAPEQOVIWY Tf] AVT]] AYLWTATN UEYAAN EXnANOIQ
115 BaotAidos mOoAews i) TOTG GALOLS €UXTNOIOLS 0iXOLS €V OIWONTOTE TOTTQ® THS NUETEQQS
TOMTE(OS HEWUEVOLS YEVIXDS OLATUTOTUEY, BDOTE Wl dAAwS taita mimodoxeotal i
UmotiBeoBau el ui) VTEQ THS TAV AUALDTOV AVAQOUOEWS. €i O& TAelOVa OXEUN EV TIVL TOV
UVNUovevOEVTWV eVay®v oixwv €in €ig undeuiav avayxaiav xofnow molotvia, xal ovufi
TOV TOLOTTOV €VYi] TOTOV Yot fapiveobal, xal ovx oty dAAa xivnta modyuoto
EE v dgeidel T yofa amodoliival, Gdsiav avtoic Sidousv modEewe VmouvnudTny, O
AvwTéQW lonTALl, CUVIOTAUEVNS TO EVQLOXOUEVD TEQLTTO OXEUN 1) BALOLS VayEOL TOTOLS
xoelav Exovol TWAEIV 1) YWVEVEWY xal OUOIWS TLTQAOKELY, XAl TV AVTAOV TIUNV €IS TO
xoéoc mapéxev, @ote un Ta axrivnra modyuata éxmorelofar (Novel 120, ¢. 10; C.1.C., 589
=B V, 2, 12); the Justinian legislation on the exclusion regarding the inalienability of the
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However, since the 4th and mainly in the Sth century, the Church had
secured that its property could not be expropriated through canons which
defined that church estate along with holy vessels, libraries and sacred
vestments were dedicated to God and belonged to Him. As a consequence,
they were an integral part of the Church and nobody could deprive the
Church of them, neither could they be pawned or reduced. Only the sale of
estate that did not bring in any income was allowed and only in great need.
In that case, the bishop had to explain the reasons that led him to such a
decision to the metropolitan bishop?>.

It is obvious that the Justinian Novel still in force in the 11th century
and incorporated in the Basilica, allowed the confiscation of the holy

holy vessels is to be found in the Nomocanon of 14 titles; RuaLLEs - PotLEs I, 108-109,
239; regarding the canon 12 of the Seventh Ecumenical Synod (with the commentaries of
Zonaras, Balsamon and Aristenos), see RHALLES — PoTLEs II, 592-611; regarding the canons
33 of the synod of Carthage (with the commentaries of Zonaras, Balsamon and Aristenos),
see RHALLES - PoTLEs III, 390-392; see also Institutiones by Justinian on the possibility of
confiscating the holy vessels on the basis of the law; Sacra sunt, quae rite et per pontifices
deo consecrata sunt, veluti aedes sacrae et dona, quae rite ad ministerium dei dedicata
sunt, quae etiam per nostram constitutionem alienari et obligari prohibuimus excepta causa
redemptionis captivorum: C.I.C, Inst. II, 1, 8, in: Corpus Iuris Civilis 1, ed. P. KRUEGER -
TH. MoMmMsEN, Berolini 1889; see the translation in Greek: icot €ive Soa mooonxdviwg
xol 0Ll TV LEQEwV gic TOV Oeov xabiepwbnoav,ws igpol vaol xai dwoa, dtiva kol 61
nuetéoas dStatdEews annyopevoauev v amatllotoi@vial xai Emfaguivaviat, EXTOS AGy®
éEayopdocws aiyuaiotwv. C.I.C., Eionynoeis, ITavééxtar 1, ed. H. LiakorouLos, Athens
1930, 29; see GLAVINAS, ‘H QL TV €0V OxeVADV €016, 60-61, n. 41, where Novel 7 and Novel
55 are also referred; Rarp, Holy Bishops, 230; GERHOLD, Le “mouvement”, 89.

33. Canon 24 of the Council of Antioch (RHALLES - PotLEs III, 166-167); Canon 33 of
the Council of Carthage (RHALLES - PotLEs II1, 390); Canon 24 of the Council of Chalcedon
(RHALLES - PotLes I, 271-272) Canon 49 of the Council of Trullo (RHALLES - PotLEes II,
423); Canon 13 of the Seventh Ecumenical Council of Nicaea (RHALLES - PoTLEs 11, 612);
Canon 10 of the First/Second Council of Constantinople (RHALLES - PoTLES II, 682-683);
P. I. PANaGIOTAKOS, AoAhOTQIMOWE THE ExrAnolaoTniic megrovoios, OHE 2, 1019-1035;
GLAVINAS, H el TV 0@V oxev@V €01g, 57; 1. M. KONIDARIS, TO dixaiov Tiig uovaotnotaxic
mepLovoias &m0 toU 9ov uéyol xat tot 120v aidvogs, Athens 1979, 254-263; E. PAPAGIANNI,
‘H vouoloyia 1@V éxxAnoiaotix@v dixaotnoiwv tis fulavtviig xal uetafulavvic
meoLodov o0& Oduata mepiovotaxot Sixaiov, 1. Evoxixo dixaio - Eumodyuato Sixato,
Athens 1992, 259-260, 264-265; E. ParaGiaNNI, Noutxol Oeopol xol moaxtixly) o¢ 0éuata
ExnAnolaotiiic meprovoiag, in: Oixovourxi) iotopia tot Bulavtiov Gro tov 70 éwg 1OV
150 aidva, vol. 3, Athens 2010, 253-266, esp. 255-256, 265.
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vessels, although it was forbidden by the holy canons. The Justinian Novel
was opposed to the provisions of the canon law, but Balsamon was of the
opinion that &vOa uev yo ovSEV T1 oi xavoves dtopitoviat, dpellouey 10l
vouots GxolovOeiv*®, Characteristically enough, Balsamon, in his comment
on Canon 12 of the Seventh Ecumenical Council of Nicaea stresses that
there is no contradiction between the canon of the Ecumenical Council of
Nicaea and the Novel of Justinian regarding the exploitation, under certain
circumstances, of the church or the monastery estate property. This is a
statement that brings to light how necessary the conformity of the state
laws to the spirit of the canons was. He points out that the Novel defines
when to confiscate the property of the Church, the monasteries, the Meydy
Exxhnoio, and charitable houses that either bring income or not, while
allowing the confiscation of holy vessels in case of emergency as well®.

Besides, the incorporation of the Novel 120 in the Basilica and
the equation of nomoi to canons through the Justinian Novel 131 -also
incorporated in the Basilica- consolidated the superiority of the former
to an earlier provision of the canon law. Balsamon, in his comments on
Canon 26(34) of the Council of Carthage refers to Novel 120 by Justinian
as the imperial provision introducing, under conditions, the possibility to
confiscate holy vessels, while pointing out that it was written long after the
above mentioned canon and it was incorporated into the Basilica defining
when the exploitation of ecclesiastical and monastic movable and immovable
property was possible and when not?*.

In the second half of the 11th century, the Komnenoi did not lose the
opportunity to take advantage of the incorporated -in one of the most
important sources of law of the Orthodox Church- provision of the 6th
century which was well known in the legal environment of the Church and
gave the possibility of an extensive interpretation. Anna refers that Isaac
Komnenos tried to convince the members of the Council in late 1081 or
in early 1082% to approve of the confiscation pleading “the holy canons

34. RHALLES - POTLEs I, 68.

35. Canon 12 of the Seventh Ecumenical Council (RHALLES - PotiEs 11, 596-597);
GraviNas, ‘H meol tv igodv oxevav €ots, 61, n. 42; Konaris, To dixatov, 256-257;
Papacianni, Nouwxot Osouot, 255.

36. Canon 26(34) of the Council of Carthage (RHALLES - PotLes 1I1), 373-374.

37. GRUMEL - DARROUZES, Regestes, no 921; GLAVINAS, H w0l TV 0@V oxevdV £o1g, S41T.
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concerning vessels that are not in use any more”. In fact, according to
Anna, he presented what a nomos prescribed as prescribed by canon law.
Given that nomos and canon were of equal status, a favourable treatment of
secular law as opposed to ecclesiastical law, can be traced here®. Although
Anna tried to show that the confiscation of holy vessels was a necessary
evil in the framework of the inconvenience and anxiety caused by the
Normans, although Isaac Komnenos obtained everyone’s consent to secure
the necessary funds “through the law”*, it is obvious that Alexios and his
family had violated the holy canons.

In a letter in 1083 to the emperor, who was to blame the most in this
case, Leo the Bishop of Chalcedon refers to the way and the method of the
confiscation as “hubris”, “injustice” and “offence” ({iBotg, Goixia, Géixnua)®.
He does not fail to mention the places that fell victim to confiscation*!, while
Anna tries to mitigate what happened and contrary to Leo she notices that
“nothing else was confiscated than the golden and silver ornaments that
surrounded the relic of Empress Zoe along with a few other vessels that
were not used in the Divine Liturgy”*% The words of Leo are confirmed by

38. See p. 411-412.

39. Alexias 5, 11, 4.25-28: xai oxnvixa uév ta mo@ta xata toU Pouméotov O
avToxodtwo ThS Paciiidos morews éSfel, loaaxiov TOU OELAOTOXQATOQOS XAl
aVTAOEAQPOU aUTOD UETQ TR XOLVIIS Yvauns 00evénmote ovumootEouévov yoquaTo UeTe
TOV vouwv duo xal tot dixaiov.

40. Leo spoke about the breach of faith, the desecration of the holy, the dishonour of the
precious nacre, the violation of the Holy Cross, the crash of the holy utensils, the verbal outrage
of the image of God, the breaking of the head, the face and parts of the body of Jesus, putting the
Saviour of the world into fire as a murderer, giving dogs what is sacred and throwing pearls to
pigs; Leo of Chalcedon, "Emtiotol) mpog tov faocihéa ALEEwov 1oV Kouvnvov, ExxAnoiaotixn
AMibera 20 (1900) 403a; GraviNas, ‘H wepl 1@V ico@v oxevdv €oig, 80-87.

41. Leo of Chalcedon, Emiotol, 403b: ¢ Movaotioia, 6oa iegd éovAnOnoav o
aoxntiola, 6oa T oixelov meQujonvral xoouov ta Gvolaotioia, 6oa yvuvwlevia tig
evmoeneiac avT@®V, Vexpolic oduact AwmodvtnOeiow, éoinaoty avti 1o Kifdtia, év oic
TQ 100 doyEla GmOTEOEVTO TOD OE0T, OTOUATL YODUEVA TD XEVIOUATL, HVQIMV UAQTUIOWV
T00VOTEQOV POMOLY, S OVSEV MV EmoTevOnoay, Eovol udeTVoeS UEV 10000TOL TOT
TOAYUaTOS %Al 0UTWS Amaealdyiotol; GLAVINAS, ‘H meol TV IE0MV OXEVDV €01, 66.

42. Alexias 6, 111, 34.1-37: xal émel undev Etepov Gpaioebey xatepaiveto, AN 1
UOVOS O Tf) 000® TNS PaTLAIS0S Exeivng ZwTi €x YOVOOT Xl GQYUQOV ETIXEIUEVOS KOOUOS
xatl OAlya Tiva GAAa oxeUn ul To00TTOV €iS LeQav Aettovpyiay yonuatitovra; GLAVINAS, ‘H
TEQL TAV LEQDYV OXEVADV €01G, 66-67.
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both Theodore Skoutariotis, who tends to forgive the emperor*, and Niketas
Choniates, who mentions that the gates of the temple of Chalkoprateia were
deprived of the silver and a lot of holy vessels in a number of temples had
been melted*.

From the above it is evident that the violation of the holy canons as
concerns the inalienability of holy vessels was in line with the principle of
Balsamon developed in his comment on Canon 16 of the Synod of Carthage.
Balsamon states that “the emperor stands above any nomoi and canons”™.
According to the principle of imperial oikonomia (xat oixovouiav
Paciiixiv)*, a priest could take a secular office as a result of imperial will

43. Theodoros Skoutariotis, Synopsis Chronike, ed. K. N. SATHAS [Meoaimvixy
BihoOnxn VII], Venice 1894, 186: €i 8¢ xai tiva Svoyeon toic év Kwvotaviivourdlel
EmLovVERN Omoia @irel yiveoOar €v toiovutols modyuaot, GLAVINAS, ‘H meol T@V 10DV
oxevav €oig, 67.

44. Nixira Xwvidtov, ZUvoyis T@v doyudtwv t@v xvnleéviwv éxl tis factieias
100 PaciAéwg xvoot AleEiov Kouvnvot:. xai GAAwv uév vadv icoa amoomdoag, ti)
XOVEIQ TOUQESWHE %Al €I VOULOUQ XEXOQE, TOOS O& TOIG dALOLS XAl TAS TOU VE® TAOV
Xalxomoatelwv xabedwv midag doyvow dimhewwévag, in: Annae Komnenae Supplementa,
historiam graecorum ecclesiasticam seculi X1 et XII spectantia, ed. TH. K. TAFEL, Tubinguae
1832, 1-8, esp. 5-6; see also GLAVINAS, ‘H g0l TV ieo®Vv oxevdv €otg, 68-71, for the churches
that were deprived of holy items. In particular, it was the church of Chalkoprateia, from
which the silver gates were removed along with the silver that was on them, as well as the
church of Christ Antifonetes, where the golden and silver ornaments were removed from the
relic of Empress Zoe, and the church of Saint Averkios, which was inside the patriarchate.

45. RHALLES - PoTLEs 111, 349: 6 BaoiAets oUte vouoils oUte xavooLy UTOxELTAL.

46. On the concept of oikonomia in the world of theology and canon law, see M. Azkout,
Oikonomia and the orthodox church, Patristic and Byzantine Review 6 (1987), 65-79;
S. N. Trojanos, Akribeia und Oikonomia in den Heiligen Kanones, in: Historia et ius I:
1969-1988, Athens 2004, 783-799; G. Dacron, La régle et I’ exception. Analyse de la notion d’
économie, in: Religiose Devianz. Untersuchungen zu sozialen, rechtlichen und theologischen
Reaktionen auf religiose Abweichung im westlichen und ostlichen Mittelalter, ed. D. SIMON
[Tus Commune 48], Frankfurt am Main 1990, 1-18; RicuTeRr, Oikonomia, 492-515; KALDELLIS,
Byzantine Republic, 74; D. DoBrROMIR, Oikonomia and Akribeia in the canons of St. Basil,
Kanon XXIV [Oikonomia, Dispensatio and Aequitas Canonica], (2016), 34-44; HEITH-STADE,
Canon, 59-60; A. AnarLioTis, Oikonomia and its Limits in Orthodox Canon Law, Ancilla
Turis 73 (2019), 74-84; see also Prtsakis, «Zvvalinhio», 26, for an interesting interpretation
of the term oikonomia in the framework of unity of the Byzantine legal order and in contrast
with the latin dispensatio. On the use of oikonomia by Alexios in the sense of administration,
see RICHTER, Oikonomia, 527-528; for a change in the concept of oikonomia as a result of its

BYZANTINA SYMMEIKTA 31 (2021), 401-430



NOMOS AND CANON IN BYZANTIUM 417

and, though prohibited in the canons, they would be no obstacle to this.
Although he states that he does not agree with this practice*’, oikonomia,
i.e. the fact that the emperor had the right to annul a law under certain
circumstances as well as to introduce an exception that did not cancel the
rule®®, in combination with the “archbishopric jurisdiction” of the emperor

applicability by the political power and the occasional appearance of oikonomia in Justinian
law in the meaning of administration, see RICHTER, Oikonomia, 509-510, 516.

47. RuALLES - PoTLEs 111, 349-350; Balsamon states that Canon 4 of Chalcedon gave the
emperor the right to assign secular tasks to the monks and the clergy. The emperor appoints
the bishops, who have the right to allow the clergy to involve in secular pursuits. Since this is
permitted to bishops, then the emperor, who is not obliged to obey by the canons, must have
that right as well; RHALLES - PoTLEs 11, 228-229; see D. Simon, Princeps legibus solutus. Die
Stellung des byzantinischen Kaisers zum Gesetz, in: Geddchtnisschrift fiir Wolfgang Kunkel,
ed. D. NorrR - D. Sivon, Frankfurt am Main 1984, 449-492, esp. 475-477, for Balsamon’s
effort to set the imperial rights within the Church under the commitments of the provisions
of canon law; see also A. KazHDAN, Some observations on the Byzantine concept of law:
three authors of the ninth through the twelfth centuries, in: Law and society in Byzantium,
199-216, esp. 212ff, for the role of the imperial will on making legal decisions. It is typical
that Ioannes Zonaras in his comment on Canon 17 of the Council of Chalcedon explains that
“the Fathers of the Ecumenical Council claim that the ecclesiastical order of the cities should
be consistent with the imperial decrees for the foundation of those cities, since “we cannot
disobey the imperial will”; RHALLES - PoTLEs 11, 260. Balsamon states in his comments on the
same canon that the emperor has the right to decide what he likes (& fovAntéa avT®), while
summarising a onuelwua by Alexios Komnenos in his comments on Canon 38 of the Council
of Trullo, he insists that the emperor has the right to give cities bishop cathedrae or to raise
a bishop cathedra to a metropole at his will (xatd 10 avT® fovAnTéov); RHALLES — PoTLES II,
261-262; see also PETrROVIC, Nouoxdvwv, 145ff; SARADI, imperial jurisdiction, 153ff; STOLTE,
Civil law, 550.

48. On Balsamon’s belief that no new law is created through the application of
oikonomia, see ANaprLiOTIs, Oikonomia, 82; on the confrontation of order (7d&ic) and
oikonomia in the political and ideological sphere, see H. AHRWEILER, L’ idéologie politique de
I’ empire byzantin, Paris, P.U.F., “SUP-I’ historien”, 1975, 129ff; Leo VI in the Novel 109 refers
to the principle of oikonomia as a factor that forms the emperor’s decisions: Ei 6& faciAevs,
oia moAAY ovupaivel, modttwv oixovouiav Tvée xal pvnoteiov xal Ty €€ iepoloyiac
OUVAQUOOTLY TOIS UVNOTEVOUEVOLS EVOOV TV SLOQLOOEVTWY ETOV EmynLelTtal, TOUTO TOOS
OV vouov o08&v avrtixeital. "EEeott yap 10ic éx OO0l THV 0ixovouiay TdV XOOULXDY
EYHEXELOLOUEVOLS TOAYUATWY VTEQTEQOV 1] XATO VOUOV OiXOVOUETY OC EYEL TOVS VANKOOUS
(Les Novelles de Léon VI le Sage, ed. P. NoaIlLLEs — A. DAIN, Paris 1944, 355-356); the
above mentioned excerpt of Novel 106 was incorporated into Novel 31 (1092) by Alexios I;
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deriving from the semi-clerical nature of his office*, were, according to
Balsamon, two factors that justified the fact that the emperor stood above
nomoi and canons®.

However, obedience to nomoi and canons, while acting of his own free
will and accord since nobody could force him to do so’!, was what gave the
emperor the &vvouoc Goyn and rendered him évvouog doywv?™ Securing

Nov. 31, in: Jus Graeco-Romanum 111, Novellae Constitutiones, ed. K. E. ZACHARIAE VON
LINGENTHAL, Lipsiae 1862, 376-378. For oikonomia as an act of administration in the Novel
109, see RicHTER, Oikonomia, 526-527; KaLpELLIS, Byzantine Republic, 74.

49. Dacron, Lawful society, 34; G. DaGron, Le caractere sacerdotal de la royauté
d’apres les commentaires canoniques du Xlle siecle, in: To Bvidvtio xatd tov 12 aidva,
165-178. See also Pitsaxis, Sainteté et empire, 161ff; Prtsakis, Lempereur romain d’Orient: un
laic, 196-221; Prtsaxis, «ZvvalAniio», 21ff.

50. The decisions of the emperor were indisputable; Nov. 113, I, 529-530; Nov. 113
was incorporated in the Basilica; B II, 6, 23 = Nov. 113 c. 1 pr., 78-79; B 11, 6, 24 = Nov.
113¢c. 1§ 1; BIL, 6, 25 = Nov. 113 c. 2; BII, 6, 26 = Nov. 113 c. 3; O paoiAevc 10ic vouoig
oUy Umoxeitar: Synopsis Basilicorum B. 111 1, 130; ‘Oneo dpéoel 1@ faotlel, vouog éotiv
(Synopsis Basilicorum B. 111 2, 130); O oiadimote évavtiwOelc faoiiixfi aviryoaei) o
ieodovdog Tiuwoeeitar (Synopsis Basilicorum B. IV 5, 131); KaLpeLLs, Byzantine Republic,
74; see also S. Trojanos, Die Sonderstellung des Kaisers im frith-und mittelbyzantinischen
Kirchlichen Prozess, Buvavtivd 3 (1971), 71-80, esp. 76. As concerns the status of the
emperor’s decisions in the Justinian legislation that could not be disputed and had been
incorporated into the Basilica, see SiMoN, Princeps legibus solutus, 462ff, 473; see also
MicheL, Kaisermacht, 4-5, for cases that, despite the application of the recognised imperial
right of oikonomia, the emperor’s decisions were characterised as non canonical.

51. MicHEL, Kaisermacht, 5-6, 10-11, 15; BEck, Nomos, 13-14; D aGron, Lawful society,
32, about the mapavetixt xe@pdiaia that were compiled in the 6th century or those
attributed to Basil I in the 9th century, which urged the emperor to respect the laws, although
he knows that nobody can force him to do so. These texts aimed at giving an answer to the
inevitable issue of absolute power, not by transforming the political system but rather by
“subtly changing” the emperor; see also KALDELLIS, Byzantine Republic, 84-85.

52. Dacron, Lawful society, 33; SiMoN, Princeps legibus solutus, 463ff; it is characteristic
that Psellos in the 11th century regarded the principle of justice as one of the main objectives
of a fair emperor, who was the source of both the justice and the laws on the basis of his
relationship with God; see also KazHDpAN, some observations, 207. Besides, the legitimacy of
the Byzantine emperor as a legislator resulted from the following figure: God was the source
of law, but the creator of the specific norms was the emperor on the basis of his relationship
with God; Tro1ANOS, 0 fviavTivos dvOowmos uweootd otov vouo, 31; see also, A. E. Laiou,
Law, Justice and the Byzantine Historians: Ninth to Twelfth Centuries, in: Law and society
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the évvouoc oy was definitely the aim of Alexios I in the early stage
of his reign, as, according to Anna Komnene, among the officials there
were malicious people that underpinned any attack against the emperor>.
It is typical that in the onueiwua issued by him in January 1086, Alexios
wonders how it was possible for Leo of Chalcedon, who was supposed to
seek integrity and had for a long time an authoritative opinion regarding
the customs and laws of the church, to try to please people and state that he
cares about people’s opinions®. The emperor should also take seriously into

in Byzantium, 151-185, esp. 156, 171; Kekaumenos, Ztoatnyixov, ed. G. LITAVRIN, Sovety
i rasskazy Kekavmena, Mdéoyo 1972, 274. 6-7, SimoN, Princeps legibus solutus, 482-483,
stresses that Kekaumenos presents the emperor as a person subject to divine commands, the
orders of whom can be waived by his people, if they contradict with divine commands or
lay beyond reason. Actually, the author of Xtoatnytxov is oriented to a contraction of the
emperor’s almighty; for the emperor’s right to act beyond the law only to benefit the Roman
people, see KaLDELLIS, Byzantine Republic, 72-82. See also P. MacGpALINO, Aspects of twelfth-
century Byzantine Kaiserkritik, Speculum 58 (1983), 326-345, esp. 333.

53. Alexias 5,11, 6.42-44: ¢ & énl A€oV TOOS TOVS POOLAETS EDQUOUVETO YOULQEXAXOLS
avéodor melfouevog, omoiot moAlol TOTE UmfoYov TOU TOMTEUUATOS, €IS TOUTO TOQM-
VUTTOUEVOS Ol TEOS UPOELS xal Praopnuias axaipovs étodmeto. Anna speaks of a
“Chalcedonian Faction™ ol¢ oi 1@ 100 Xaixndovoc usoer moooxeiuevor (Alexias 5, 11,
6.49-50). For the danger caused by the possibility that some non-religiously motivated social
groups would rally around Leo against central authority, see GLAVINAS, ‘H 7eQl T@V (€QDV
oxevdv €otg, 131-132; Creazzo, Coinvolgimenti, 68ff; T. CreEazzo, Leone di Calcedonia
nell” Alessiade: AAHOEIA o convenienza politica?, Orpheus. Rivista di Umanita Classica e
Cristiana 1-2 (2006), 39-49, esp. 42-43; D. SMyTHE, Alexios I and the heretics: the account of
Anna Komnene’s Alexiad, in: Alexios I Komnenos. Papers of the second Belfast Byzantine
International Colloquium, 14-16 April 1989 1, ed. M. MULLETT - D. SMYTHE, Belfast 1996,
232-259, esp. 256; GerHOLD, Le “mouvement”, 97ff; for conspiracies against the Emperor
which had their origins from within the imperial family itself, see P. FRankopan, Kinship and
the Distribution of Power in Komnenian Byzantium, English Historical Review 122, n. 495
(2007), 1-34; P. FrRankoraN, Re-Interpreting the Role of the Family in Comnenian Byzantium.
Where blood is not thicker than water, in: Byzantium in the eleventh century; Being in Between.
Papers from the 45th Spring Symposium of Byzantine Studies, ed. M. D. LAUXTERMANN - M.
Warrtow, Exeter College, Oxford, 24-26 March 2012, [Society for the Promotion of Byzantine
Studies 19], New York, 2017, 281-296; for Leo’s supporters and adversaries, his network and
paideia, see P. T. BARA, Leo of Chalcedon. The Network, Paideia, and Miracles of an Early
Komnenian Metropolitan (Unpublished Doctoral Thesis), Szeged 2020.

54. Alexios’ onueiwuo (SAKKELION, Documents inédits, 119: &v AaAnOévrwv, éxAijyn
uev xata v Yuxnv évéov 1N Paciieia uov, € ye tmAixodTtos AvOOWTOS, ACY® UEV
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consideration the Church officials of the higher ranks (tovg éxxpitovs ti)c
éxxAnoiac) (higher clerks of the Patriarchate as well as the law scholars -
stemming from families of the capital-deacons and clergymen of the Great
Church). In the 11th century these people formed a group, the aim of which
was to care for certain interests®. The formation of canonical awareness,
as a result of the systematisation of the canon law in the 11th century®,
made Alexios firmly believe that colliding with the canons was extremely
dangerous while trying to establish his authority.

But it was not only the canons that he collided with. Novel 120
introduced an exception to the general provision on the prohibition of the
confiscation of the holy vessels, while its scope was limited and concerned
their forced alienation only for the salvation of prisoners of war, or the
confiscation of the sacred utensils that were no longer in use to pay off the
debts of charitable houses in order to prevent the sale of their own property.
As a result, strict conditions were laid down for the confiscation of the
holy vessels, which were clearly not fullfiled in the case of the confiscation
of 1081/2 carried out by Alexios I. The issue in its essence concerned not
only the hierarchical relationship between nomoi and canons, but also
the relationship between general and special provisions. Novel 120 which

TEUVVVOUEVOG, BioV O TEUVOTNTOS AVTITOLETTOAL VTOTTEVOUEVOS, XUL TV EXXANCLAOTIXD Y
€0V nal vouiimv 810 ;oAAOT TOT YOOVOU TEAELWS ETYNAMS TV SLdyVWOoLY, TOS AvOpbTwv
VEUEL QpEoxelay, xal peidecbal Afyel TV avOPwTivay YAwoo@v, GRUMEL - D ARROUZES,
Regestes, no. 940 F. DOLGER - P. WIRTH, Regesten der Kaiserurkunden des Ostromischen
Reiches von 565-1453, Regesten von 1025-1204, Miinchen 1977, 1/2, no 1128, 1129, 1130.

55. For these lobbies, see GrRUMEL, Les documents athonites, 128; V. TIFTIXOGLU,
Gruppenbildungen innerhalb des Konstantinopolitanischen Klerus wihrend der Komnenen-
zeit, BZ 62 (1969), 25-72, esp. 42ff; A. P. KazupaN - A. W. EpsteIN, Change in Byzantine
Culture in the Eleventh and Twelfth Centuries, London, 1985, 165; for the alliance of the
emperor with the patriarchal clergy in the framework of imposing the imperial will in the
organisation of the Church, see GrLaviNas, ‘H mepl T@V igodv oxevdv éotg, 131; ANGOLD,
Church and society, 54-60; P. BAra, The Use of the Donation of Constantine in Late-
Eleventh-Century Byzantium: the Case of Leo Metropolitan Bishop of Chalcedon, Chronica.
Annual of the Institute of History. University of Szeged 17 (2017), 106-125, esp. 107, 122; for
the hypothesis that some discontented members of the patriarchal clergy might support Leo’s
party, see BaAra, Donation, 124.

56. H. G. Beck, Kirche und Klerus im staatlichen Leben von Byzanz, REB 24 (1996),
1-24, for the more frequent conflict between the emperors and the canons in the 11th century.

BYZANTINA SYMMEIKTA 31 (2021), 401-430



NOMOS AND CANON IN BYZANTIUM 421

allowed the confiscation of the holy vessels under strict conditions and had
been equated with the canons by the Novel 131 of Justinian, was the special
provision which overrode the canons, as the general provisions which
prohibited the confiscation and had been ratified by the Holy Synods of the
4th and 5th century. Nevertheless, the confiscation of 1081/2 didn’t meet the
prerequisites of Novel 120, a fact that forced Anna Komnene to insert a legal
fiction in her narrative. She points out that the welfare of Christians in Asia,
who had escaped the massacre and were under the power of the barbarians
was similar to those of prisoners, due to their permanent exposure to
danger, in order to equate them with the prisoners of war”’. The Christians
in Asia and consequently the ones that would be captured in the war against
the Normans, thus fell within the narrow scope of the application of Novel
120, resulting in providing Alexios with the legal support he needed for the
application of the Novel, which as a special provision laid down particularly
strict conditions for the confiscation of the holy vessels that were not met in
this particular case.

This is the reason why the emperor stresses in the chrysobull issued in
1082 how crucial the situation was, although he avoids to mention the nomoi
that allowed the confiscation. Alexios insists particularly on apologizing for
violating the canons, a fact that was particularly alleged by his opponents.
While the emperor was not bound by the nomoi, his right to intervene in
the scope of the canon law was challenged, despite the fact that nomoi
and canons were typically at the same level. The Byzantines were mainly
concerned with the right of the emperor to intervene in certain aspects of
religious life, while what he did elsewhere, including most of the political
sphere, was understood as secular and thus not problematic>®,

In the chrysobull of 1082 Alexios claims that he had sought advice from
certain “spiritual and devout men” who obviously assured him that, were he
to handle the issue in the right way, his actions would be justified. Alexios,
unlike Anna in the Alexias, admits that the confiscation has been applied fo
a lot of churches and offerings®, he asks for forgiveness and he assures that

57. See p. 402.

58. KALDELLIS, Byzantine Republic, 192-193; see pp. 406-408 and n. 19.

59. See n. 7; t@v icodv Eyvw xai Osiwv dyacbar xeunAiov xai tovTols 1O TS
xoeiag évoéov mapauvinioachar Tovtt ugv to E0Yyov v mOAAAIS TMV ylwV ExXxANTLOV
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he had no intense to practice hybris or disregard God. Alexios I Komnenos
characterises himself as a “debtor towards the holy churches” (é@etAéTng
taic ayiaic éxxAnoiaic) and he promises to return their property to the
churches when the danger is not great anymore and the empire becomes
strong again®. In an emotional atmosphere and swearing in God, Alexios’
chrysobull forbids his successors to deprive the sacred churches of the
holy vessels ever again. He also characterises anyone who would do so as
sacrilegious. Alexios could not possibly bide his successors through a legal
act. However, he tried to make himself seem as the guarantee not only for
his own devoutness but for the devoutness of his successors as well. This
fact indicates how necessary it was to mitigate the reactions against him, in
a period when historical sources criticise indirectly the fact that emperors
stood above the law®.

The violation of the holy canons was brought up in a gathering
(ovvédptov), called by Alexios I in December 1083, in which he analysed
further and justified why the confiscation was a necessity and the reasons
that led to it. Senators participated in the ovvédpiov along with military
officials, the clergy, curators of the churches that brought along foéfia, i.c.
lists with the vessels and relics of each church. Anna Komnene writes in
Alexias about the “questioning of the emperor” (&vdxoiotv to0 BactAéwc)
and that “Alexios was questioned” (é§ntdleto), while she did not hesitate
to state that the emperor rendered himself responsible. He was charged with
the accusation of breaching the holy canons. In order to support himself,
Alexios spoke about the situation and how crucial it was, the nomoi that

Stemopd&arto, xal moAAX T@V dvabnudtwy gic Snuooias éotoeye yoelag Nov. 22 (A. 1082),
in: Jus Graeco-Romanum 111, 355-58, esp. 356; DOLGER - WIRTH, Regesten 1/2, no 1085; V.
GruMEL, L’affaire, 127; on the dating of the chrysobull, see GrLaviNas, ‘H meol TV ieodV
oxevav €otg, 73-80.

60. Nov. 22 (A. 1082), in: Jus Graeco-Romanum 111, 357, GLAVINAS, ‘H 70l T@V ic0dV
oxevav €oug, 73ff; ANcoLp, Church and society, 46-48; GERHOLD, Le “mouvement”, 90. For
the patronage of Alexios to charismatic monastic founders as a means to redress the balance
of opinion after the confiscation of church valuables, see P. ARMSTRONG, Alexios Komnenos,
holy men and monasteries, in: Alexios I Komnenos, 219-231.

61. A. E. Latou, Imperial marriages and their critics in the eleventh century: the case of
Skylitzes, DOP 46 (1992), 165-176; see also MAGDALINO, Byzantine Kaiserkritik, 330, 345, on
the critic from the part of loannes Zonaras against Alexios I for not awarding justice and an
“alternative” ideology which was directed against the imperial absolutism.

BYZANTINA SYMMEIKTA 31 (2021), 401-430



NOMOS AND CANON IN BYZANTIUM 423

allowed the confiscation of holy vessels to save prisoners of war and used
David as a paradigm along with a relevant act of Pericles in Ancient Greece.
He also charged himself and he defined that the church of Antifonitou should
be provided every year with a large amount of gold from the state, while he
issued an annual grant to those who served as members of the choir in the
church of Chalkoprateia®.

The onueiwua of 1086 gives us valuable information about the
accusations from the part of Leo against Patriarch Eustratios for
appropriating the holy vessels and delivering the Saints to “fire and melting”
(mvol »ail ywveiq)®. Patriarch Eustratios got rid of the accusations, but the
competent committee recognised, on the basis of the onuelwpa that the
patriarch definitely took part in some actions justified by the principle of
oikonomia® as well as by actions of his predecessors that had been accused
of conducting like Garidas®. Leo based his accusations on the canons
assigning the bishops as the ones responsible for taking care of the Church
issues (t@v éxxAnoraotix®v moayudtwv) and did not allow the former
to take advantage of them®. Since the imperial will could not be disputed
and it was not easy to form a direct accusation against the emperor, Leo

62. Alexias 6, III 5; GLAVINAS, ‘H mepl TV ie0@V oxevdv €ois, 87-92; GERHOLD, Le
“mouvement”, 90; see above, n. 44, for the churches that were deprived of holy items.

63. Alexios’ onueimpa, 118; on Leo’s accusations against Garidas, see Leo of Chalcedon,
Emwotohn, 403-404; GRUMEL, Le décret, 334; GLavINAS, ‘H QL TOV I€0®V OxeVDV €016, 83-
86, 93-95; for the close connections between Leo and the Doukai, who strongly desired the
restitution of patriarch Kosmas on the patriarchal throne, along with the weakening of
Alexios’ power, see GERHOLD, Le “mouvment”, 93-95.

64. On the concept of oixovouia, see above, n. 46.

65. Alexios’ onueimpna, 114-116; see below, 426 and n. 75; GLaviNas, ‘H weQl TV ieodV
oxevav €oig, 93-95; the result of the research for the accusations against the patriarch was
that he had not kept any vessels for personal use. He had just taken some measures that he
himself considered good and useful, in line with what other patriarchs had done before him.
As stressed by STEPHANOU, the accusations against the patriarch were not about the private
use of the holy vessels, but their disposal in an arbitrary way; Stephanou, Le procés, 17-18.

66. Canon 38 of the Saint Apostles: RHALLES - POTLES 11, 54-55; Canon 17 of the Council of
Chalcedon: RHALLES - PoTLEs 11, 258-263; Canon 12 of the Seventh Ecumenical Council: RHALLES
- Poties 11, 592-611; Canon 15 of the Council of Ancyra: RuaLLes - PoTLEs 11, SOff; Canon 24
of the Council of Antioch: RuaLLES - PoTLEs III, 166ff; Canon 25 of the Council of Antioch:
RuaLLes - PorLes 111, 168ff; Canon 33 of the Council of Carthage: RHALLES - PotLEs 111, 390ff.
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turned against Patriarch Eustratios and insisted on his responsibility not to
allow the emperor to implement his “irrational impulses” (taic dAoyioToig
oouaic émtedijvar xdAvua). It is characteristic that Alexios Komnenos’
onuelwuca in May 1087, which was written on the occasion of the right of
the emperor to raise bishoprics or archbishoprics to metropolies, a part of
which is cited by Balsamon in his comment on Canon 38 of the Quinisext
Ecumenical Synod of Trullo, defines that the emperor would never decide
before being informed by the patriarch on the content of the holy canons so
that a barrier would be set to intercept the irrational imperial will®’.

In the onueiwua of 1086, Alexios stresses that the nomoi forgive the
confiscation under certain circumstances, while the confiscation without
any prerequisites is considered a sacrilege. According to Alexios, those
who commit such a sacrilege are reprimanded, but they are not sentenced
as “impious” (Goefeic)®. However, Leo accused the Patriarch of being
“impious”, for supposedly confiscating holy vessels. He based his statements
on ecclesiastic and secular law®. The accusation was not verified”’. Alexios

67. RHALLES - PoTLES I, 393- 394; Nov. 29 (A. 1087), in: Jus Graeco-Romanum 111, 368-
370; DOLGER - WIRTH, Regesten 1/2, no 1140; PETROVIC, Nouoxdvwv, 153; SARADI, Imperial
jurisdiction, 159-160; see n. 47.

68. SakkEiLION, Documents inédits, 120: (Leo) GogBeiav yao eicijye thv t@V ieo®dv
OXEVDV AVATOOELXTOV EXTOMOLY, NV %ATA TO EQPELUEVOYV UEV Ol VOUOL YIVOUEVNY OUVE-
xwonoav, ov xalig [S¢] moofaivovoay, gic iegooVAIaY AVTIXOUS AVAPEQOVOL, Xal TOVS
TQUTNY TOAUDVTAS %Al QUAOTHOAVTAS XATAXQIVOUOLY, GALN 0Uy WS GOePels natadixy
vrdyovowv, GLAVINAS, ‘H weQl TV ieo®v oxevav éotg, 105.

69. SAKKELION, Documents inédits, 123: xaOamepel ydo avt10c véos mabioag
SoyuatioTic, xal TO ATAY XOATOS EIS EAVTOV TMV XAVOVWY XAl TOV VOumv 500Tnodugvog,
naoav eimev éumoinow ieo®v omwcSimote ma oiovditivoc yvouévny, eic GoéBeiav
meoLpavas avagpéoeobat; GLAVINAS, ‘H meQl T@V ieogdv oxevav éotg, 121.

70. Alexios’ onueiwpo 120; GRuMEL, Le décret, 335; this was supported by Alexios
in the framework of the événuotioa ovvodos of 2nd December 1085. Characterising the
confiscation of holy vessels as blasphemy was something new that appeared for the first time
in that case and was the logical conclusion of Leo’s theory on icons, which was officially
and in writing supported for the first time in January 1086 before the événuotoa ovvodog;
GRUMEL - DARROUZES, Regestes, no 939; GLAVINAS, ‘H 7weQl T@V igodv oxevdv €oig, 1041f.;
see GErHOLD, Hétérodoxie théologique, 3-4, 7-9, for the fact that Leo’s accusations against
patriarch Eustratios resulted in depriving the emperor of his role as “guardian of Orthodoxy”
and for Alexios’ attempt to secure for himself this title, in order to consolidate his authority
through the re-imposition of imperial control on the church.
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does not mention that it was the canons that stated that the usurper of the
holy vessels is not only blasphemous but also guilty of disrespect (t7jc éoxdtng
dvooefeiag)’. It is obvious that the emperor, comparing the nomoi to the
canons, aims at proving the strength of the imperial will, concealing though
the opposition of nomoi to the canons. The power of the imperial will is also
confirmed by stating the jurisdiction of the imperial court and the fact that
its decisions were indisputable. In the onueiwuca of 1086, Alexios stresses
that the canons are the ones that condemn those that deviate the procedure
and instead of standing before the ecclesiastical court, they disturb “the
ears of the emperor” (1&t @ta 100 BaoiAéwc), as Leo did. He points out that
canon law legalises the jurisdiction of the imperial court, since whoever
turns to the emperor, is found guilty on the basis of the canons not because
they have turned to him, but because they have deviated the ecclesiastical
law. It is remarkable that in the Synod called upon in January 1086, as an
initiative of Alexios, Leo was not condemned because of his theory on holy
vessels, but because in his attempt to bring patriarch Eustratios before the
court, he did not obey by the procedure set out in nomoi and canons and
deviated the ecclesiastical court, to which he ought to have turned. Instead,
he turned to the emperor “disturbing his ears””2 However, Leo was found
guilty also on the basis of secular law, since he did not obey by the imperial
onueimwua which proved the patriarch was innocent, committing thus the
offence of sacrilege, in line with the principle that 0 oiadnmote faciAixi
avuryoaei EvavtiwOeis, g iE000VAOS TLUWEETTAL™.

In the onueiwua of January 1086, Alexios brings back the issue
of the chrysobull of 1082 ratifying its power and he introduces the term
oikonomia as the factor that forms the emperor’s decisions’. Based on

71. Kaitot pavepot xabeotnxotos 10U uidouatos, kol 6ijAov 8v, og ol & Tolaita
TOATTOVTES, OV UOVOV XaOULQETEWS, GALL xal ThHS éoxdtns Svooefelas T EyxARuaTtt
meoumintovor. Canon 10 of the 1st and 2nd Council of Constantinople (RHALLES - POTLES
11, 683).

72. SAkkELION, Documents inédits, 126; GrumEL, Le décret, 338, 341; TROJANOS,
Sonderstellung, 74-75; GraviNas, ‘H mweol 1@V igodv oxevav oig, 117-126; GERHOLD, Le
“movement”, 91.

73. See n. 50; GLaVINAS, ‘H meQl T@V €0V oxevDV €01g, 124.

74. A uévror N facireia uov it yovoofoviiov yoagiis éEEOeto modTEQOY, QUTHY
Te %Al TOVS UET QUTNY EV0EPDS PaotAevoovTag T@V ieo@V xal Oeimv dvadnudtmv xoto
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oikonomia he also justifies the patriarch’s decisions, who is said to have
served oixovouias tvoag éxxAnoiaotixeg with his attitude™. Alexios
assures that his Chrysobull will bind his successors in the future. It was
quite possible that his successors would face cases of equal emergence or
even greater in the future that might call for even more difficult decisions to
be made. However, they would have to justify their choices again and not use
his precedent as pretence’. At the end of the onueiwua, however, it could
be inferred that the emperor left a loophole for possible confiscations in the
future”’. Alexios refers one more time to nomoi and canons that allow and
define the confiscation of the holy vessels, reminding that his Chrysobull
does not introduce any new legislation that renders the existing legislation
void -either secular or ecclesiastical- but it is binding only for him and his
successors. He indicates that the chrysobull is not binding for the Church
or the people (7@ mavti molitevuatt)™. As concerns the latter, both the

10 mavieAés xwAvovoa dmtecOal, xai und dv el Tic xataAdfn avdyxn xeioas GAwg
émPdidery avrois, 10 PEPaiov E5el éoael, xal TaPEUTETODOA TIS TOOPAOLS TOV OUTWS
oixovounféviwv ov xatioyvoer moté (SAKKELION, Documents inédits, 127). On the principle
of imperial oikonomia, see n. 46, 48.

75. Kai épavny éviavba O matoidoyxns Oii Tis TMV OEXQETIXAV TOOTYQUPDV
avabewoioews vy xafaeds xal avaitiog, oio undév T T@V eDaydv dvadnudiov ic
£QUTOV QVEAOUEVOS, oixovouiag O Tivag év avTols xatamoaSduevos éxxAnoLaotixdg,
xai Stata&duevos T SoxoDvtd 1€ xal ovupEQovta, xabd Tov xal dALOL TIVES TOV TEO
TOUTOV TOTOLAOXDY EVNOYNHRAOL, X0l UEXOL TOT VIV SLi TEAOVS GVETITIUNTOL UEUEVXAOL:
(SakkeLioN, Documents inédits 116). On the concept of oixovouia in the world of theology
and canon law, see n. 46.

76. ITANV 1 Ti¢ Pacireias pov atitny Statayl avtf] TOOOTHOETAL, XAl TOIS UET AVTHYV
10 BaciAeiov xpdtog i0Uvery uéArovotv, 6t xai xal quav éxeibev 6 deouog éEevivextai:
WS av 1O pi) 8L TEQLOTAOLY %Al OTEVOXMWOENOLV x0T maed Ths Paociielas uov xal
TIVOV TOV 1O aUTHS PACIAEWY YEVOUEVOV, TOOPAOLS TOQLOUOD TiS ECUOTEQOV YEVNTAL
(SakkeLioN, Documents inédits, 127-128).

77. See GLAVINAS, ‘H meQl T@V igo®v oxevav €oig, 125-126, 133ff., on the confiscation
of 1087 because of the Petcheneg incursions. Anna stresses that the new confiscation was
imposed by the circumstances: w¢ ¢ xai 6 faciAets moAAdx1S ueEV NTTNOEIS ®al UVQLAXIS
avlic xatatolioac 1@v KeAtdv Oeoll veloel vixngopoc oteqavitne émaveAniibet, émel
xal avoic GALo vEpoc éxBodmv, Tovc Sxibac enul, xat avtod éEooudv 76N uenadixot
xal S To0TO0 XAl 1) CVALOYN TAV Yonudtwv, xal 100 PBactAéws €v Tf] ueyaromolel
&vénuotvrog, é@’ duoiaic aitiais éomovddleto (Alexias 5, 11, 5.29-34).

78. For the verb moAitevouatr as a Roman term and the «woAttevouevor» as part of the
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secular and the ecclesiastical legislation should be taken into account so as
to define when confiscation could take place along with the appropriate
punishment for those who practice it without a good reason”. “Akribeia”
(GxoiPeiar), i.e. being accurate in nomos and canon, being equal to one
another in the onueiwuca, would give eventually the possibility to practice
confiscation under certain circumstances®.

In conclusion, in an era when the absolute nature of the imperial
authority was seriously challenged, confined by both the Church and the
people, Alexios was at the heart of an attack concerning the discord for the
confiscation of the holy vessels. This attack could be considered as part of
the broader criticism that Alexios faced in relation to the management of
public resources as his private property®.

politeia, according to Leo VI's Novels, see KALDELLIS, Byzantine Republic, 10-11; for the use
of the term «roAitevua» and its meaning, see KALDELLIS, Byzantine Republic, 41, 44, 151.

79. A € ye dAAa TEQL THIG TOV IEQDV EXTOLNOEMS VOUOL HOL XAVOVES OLAYOQEVOVOLY, OTE
xal TS Epixay yiveohou thv éxmoinotv dtapbooivtes oapdg, Tavta EE€L TO IoXVQEOV, %Al
1 voulxi xal xavovixl avlevtia éxi tiic idlag aopaleias éotietat. OV yap 10 OO THS
Paoii[elac uov] yeyovog xovoofovArov veapdv tiva vouoBeoiav eiciveyxey €X' Gvatoomi
TAV QLY HEWUEVOY VOUMYV, [EQUTIXDV TE XAL TOMTIXDV, TEQL THS TMV IEQDY EXTTHOENS AAL
gavtny é6éounoe xai tovs uet avTv Paoctieis. Kai uévror xpatioer 1o dedoyuéva €ig 10
EEfc mao’ avti) 1€ Ti] factieio pov xai 10ic uet avTny eV0EPMOS faciievoovot. Ilapd O€ ye
1als 100 @00 ExxAnoiais kol @ mavtl TOMTEYUATL, Ol VOUOL X0l Ol XOAVOVES TO EVEQYOV
amoioovtal, xol xoto THV EXElOeV axpifeiay 1 TOV IE0@V éxmoinois Exymondioetal,
@emep 1) xatadixnn 10ic mapd 1O 60V éxmolovuévols éxcibev émeveyOijoetar (SAKKELION,
Documents inédits, 128); GLavINAS, H meol TV ico@v oxevdv €oig, 125.

80. It is typical that Alexios in his onueiwua stresses the need to secure “akribeia”
(@xoiPerar), since the case has to do with church issues (éxxAnotaotixa modyuata). The
term «axpifeto» appears again in the “semeioma”, when Alexios refers to the persistence
of Leo to keep it, when he was asked to prove his accusations “on the basis of the canons”
(#avovixdg); SAKKELION, Documents inédits, 118.

81. The complaint that Alexios had treated the public resources as his private property
is voiced by John Zonaras: xai 10i¢ modyuaowv ovy ¢ x0tvoic o0& s dSnuociols ExExonto
%ol EQVTOV 0K 0IXOVOUOY YNTO TOUTWYV, GAAY SE0TOTNY, KAl 0ixOV OineloV évouLle nal
avouale ta Baoirewa (loannis Zonarae Epitome Historiarum, 111, ed. L. DINDORF, Lipsiae
1870, 18. 29. 23-26); for Zonaras’ critique on Alexios, see MAGDALINO, Byzantine Kaiserkritik,
329-330, 335-338; for the republican values outlined by Zonaras in terms of his critique to
Alexios, see KALDELLIS, Byzantine Republic, 47-48.
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With regard to the confiscation of the holy vessels, the most powerful
argument of his opponents was that the emperor had broken the canons.
Alexios did break the holy canons, as it is also evident in Alexias, but he
had relied on the secular law, its inclusion in the Nomocanon, and the
possibilities it gave him within certain limits, which he had eventually
also overrun, without admitting it®. It is typical that, according to Anna,
Isaac Komnenos was forced to force those whom he did not want to force,
indicating thus that the clergy adhered to the spirit of the canons. On the
other hand, Leo of Chalcedon, says Anna, turned against Alexios undoimwsg
il oixovouiag fij TV TEQL TOV [EQDV KEUEVWV VOUWYV EXALOONVOUEVOG, 1.€.
without taking into consideration the two factors that concerned imperial
administration and allowed the deviation from the provisions of the canons
regarding the inalienability of the holy vessels®. Moreover Anna’s parallel
mention of oikonomia and the nomoi related to the sacred vessels, suggests
that it was the principle of oikonomia that enabled Alexios to violate the
limits set even by the nomoi on the confiscation of the holy vessels.

However, from Alexios’ attempt to get rid of the charge of violating the
canons along with his desire to expatiate, it is evident that the threat for the
absolute nature of the imperial power was imminent and it came not only
from the part of the officials or of the Church hierarchy, the members of which
tried to limit the emperor’s authorities both in religious and in political issues
in the second half of the 11th century® but also from the people, who were
politically active in the 11th century and their views were expressed through
the guilds, which played an important role in the internal Byzantine life®.

82. See p. 420-421.

83. See n. 13.

84. See pp. 418-420 and n. 51.

85. S. Vryonis, Byzantine «dnuoxgatio» and the guilds in the eleventh century, DOP
17 (1963), 289-314, esp. 302ff; see also S. Vryonis, Byzantine Imperial Authority: theory and
practice in the eleventh century, in: La notion d’ autorité au Moyen Age. Islam, Byzance,
Occident. Colloques internationaux de la Napoule, session des 23-26 octobre 1978, organisés
par G. Makdisi, S. Sourdel et J. Sourdel-Thomine, Paris 1982, 141-161; ANGoLD, Byzantine
Empire, 93-98; Kazupan - EpstEIN, Change, 50ff; for the granting of greater autonomy
to cities, during the period of the Comneni, see, P. CHaraNis, The Role of the People in
the Political Life of the Byzantine Empire: The Period of the Comneni and the Palaeologi,
Byzantine Studies/Etudes Byzantines S, 1-2 (1978), 69-79, esp. 75ff; for the republican
activity of the people in the eleventh century, see D. KraLLIs, Democratic Action in Eleventh-
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The fact that Alexios was faced with the clash of his decisions with
the ecclesiastical law forced him to find ways to assure the doctrine of
superiority of the emperor’s will. He used the equality of nomos and canon,
established by the secular law, by promoting his need for expiation and by
constantly appealing to canons both in the chrysobull of 1082 and in his
onueiwua of 1086. He tried to put an end to the inconsistency between
nomoi and canons, but he indirectly sought ways to apply the emperor’s will
after all, which in this case ended up going beyond even the strict limits set
by the nomoi, in terms of imperial oixovouio®.

All this happened in the constantly changing framework at the end
of the 11th century, within which the social powers, i.e. the people and the
Church, should be seriously taken into consideration. Appealing to these two
social powers at the end of his onueiwua in 1086, Alexios demonstrated the
ability of the emperor and his counselors to renounce subtly the principle
of the imperial oixovouia and give priority to the above mentioned social
factors, the profit of which would lead them to make the choice - either
based on a nomos or a canon, to possibly practice another confiscation
in the future. In the second half of the 11th century, rhetoric emerges as
the basic tool of the imperial will in order to overcome the inconsistencies
between nomoi and canons and also to cover up the violation of nomoi and
canons, to the benefit of the emperor’s authority®”.

Century Byzantium: Michael Attaleiates’s “Republicanism” in Context, Viator 40, 2 (2009),
35-53; for the Roman republican ideology by which Byzantine polity was shaped and the
popular consent as a factor that established imperial legitimacy, see KALDELLIS, Byzantine
Republic, 48, 62-64, 87-88, 99, 101-102, 103, 106, 109-131, 144, 150, 160-161, 172, 181-183;
see also N. OikoNoMIDES, The “Peira” of Eustathios Romaios: an abortive attempt to innovate
in Byzantine law, FM 7 (1986), 169-192, for the need to take the new social reality into
consideration when it comes to apply the law in the 11th century.

86. It is typical that the abuse of oikonomia was an assumption of twelfth-century
critics on contemporary emperors; MAaGpALINO, Byzantine Kaiserkritik, 339.

87. BEck, Nomos, 59; MacpaLINO, Byzantine Kaiserkritik, 345; MAcrIDES, Nomos, 85,
for the use of the technique of rhetoric and oikonomia both by the Church and by the state in

order to resolve the contradictions between nomoi and canons.
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Nomos kAl KANGQN 1O BYZANTIO:
H ITeprmtosH THE ExnomsHs ToN [EPoN 2KEYQN Enr A aEzioy A” KOMNHNOY

210 40000 dLepeVVAVTUL N OYEON VOUWY 1oL RAVOVWY 0T0 Buldvtio, ®aBwg
%ot 1 0tdon Tov PuLavtivol avtorQAToQM ATEVAVTL TOCO OTOVS XOVOVES
ROL TNV EXXANOlO YEVIROTEQX, GO0 %Ol OTOVS VOUOVS AVOIEVIOVTL,
eEaAAOV, Ta S THS voroBetinig eEovaiog Tov avToxEATOQM, UE OLPOQUN
™V €0 mov amaoyxoinoe 1o Buldvtio yio mepimov dexamévte yodvia
(1081-1095) wc amotéleono TN exmoinong and tov AAEElo A” Kouvnvd
TOV LEQWYV OXEVMYV, TEOXEWEVOL VO yonuatodotnfoUv uLobopooixd
OTQATEVUALTO VIO TV OVTIUETDITLON TOV VOQUOVOLXOU %LvOUVOU UETE TNV
®OTAAMYN TOV Avpayiov amd Tovg Nopuavoovg tov Oxtwpero tov 1081.
H eElowomn voumv xat xavovoyv and v Neapd 131 tov Iovotiovoy to
545, noBdg nat  acopng O€on TwV vouLr®wy tov 120V advo amévovTt
ot 0%€on VOUMV ROl HOVOVOV, MC OTOTEAEOUON TNG OTEVAS OYEONS
Exxhnoiog nat IToAtelog oto Bulavtio, twv dvo dYemv the uiog yolotia-
VIXNC CVTORQOTOQOS, AVTIXATOTTOICOVTIOL 0T X001 TWV GQMV «VOULOC»
RO «XOVOVAS» Ue uia duabeon eElowong tovg oty Ae&idda g Avvog
Kouvnvig, mov xatayodgel to oxetind ue v €owda. Amd tnv GAAy
TAEVQA, OLOTTLOTWVETUL 1] ROTAOREVY €VOC TAGOWaTOC dunaiov amd Ty
mAevpd g Avvac Kouvnvig, mooxeuévov vo xahvgdet n mopafioon amrd
tov AAEEL0 Kouvnve axdua »at Tov avotne®dv mpodmobéoewy mov €0ste
1 Neapd 120 tov Iovotiviavoy yiuo TV eXToinom TV LEQWV OREVADV, UE
™) ENTOQWY VO ATtOTEAED LOYVEO €QYAAEID TNS AVTORQUTOQLXRS EEO0VOTOC
oToV aydvo yio TV edpaimaon e Loyvog ™.
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