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Abstract:

The development of biotechnology and life sciences has led to a clash between the
endeavor for research and human dignity. Issues have been raised about biotechno-
logical practices, not only for treatment but also for research. Genetic technology
refers to the methods that make enable the interference in the structure of the genes
that are found in the cell nucleus. The body of all this information is the indivi-
dual's genome. By mapping the genome, it is now possible to diagnose hereditary
diseases and abnormalities that humans might develop after their birth and during
their lifetime. Such techniques and investigations lead not only to negative euge-
nics by the fetus' exclusion due to an abnormality, but to a positive one as well be-
cause perfect humans are chosen for implantation. Law, therefore, faces life as
damage. Such cases have led to the enactment of a law which stipulates that life
deserves/is worth per se, and the recognition of the individual's right not to be born
with the value of individual is incompatible. On the contrary, it is argued that
neither can the individual submit to a transcendent value of the human genus nor
can the individual right to resort to Justice for a health problem that makes life
difficult be annulled. Nevertheless, it appears that such a process leads to the
hetero-definition of the human species and inevitably to the abasement of human
dignity, since the principle of dissimilarity is abolished, and healthy patterns are
created. Typical is the case of Recommendation 932 of the Council of Europe,
which states that as a person has the right to life and human dignity, so one has the

right to unchangeable hereditary features.
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Mepinyn:

H avéntoén tng Proteyvoroyiog ko Tov Blosmotnuov €xel odnynoet ot oby-
Kpovon petaéd ¢ mpoomdbelag yo Epgvuva kot g avOpamivng a&lonpéneiac. 'E-
youv tebel NTHOTA TOV CPOPOVV TIG PLOTEYVOAOYIKES TPUKTIKES, TTOL £YOVV MG
oKoTmd Oyl povo Tt Bepameio aAAG Kot TV €pgvva. H yevetikn teyvoroyio apopd
TIG neBodove mov kabioTovy dvvarr TV eMEUPACT GTN dOUN TOV EVPIGKOUEVOV
GTOV TLPNVA TOVL KLTTAPOL Yovidimv. To chvoro avTdV TOV TANPOPOPLOV ATOTE-
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AOVV 10 yovVidimpa Tov aTopov. Me T XopToypaQNoY| TOL YOVISIONOTOS Eival TAE-
oV OLVOTO Vo dlylyvVAOOKOVTOL KANPOVOUIKES acBéveleg Kot ovopaiies, mov Oa
UTOPOVGE VO TAPOVCIAGEL O AVOPOTOG UETE TN YEVVIOT TOL KOl KATH T JdpKeLn
g (ong tov. Tétowov €ldovg TeXVIKEG Kot EpEVVEG 00N Y0V KOTd PAon og apvnTiky
EVYOVIKN HECH TOL AMOKAEIGUOV EUPPO®V AOY® KATOWG avoUaAlng, ALY Kot og
Betikn aeov emAéyovtar yo epeutevoT TéAeoL avBpwmot. To dikato, emopévac,
épyetar vo avtipetoniost ) {on ¢ {nuia. Tétolov €ldovg TeEPImTM®CELG 0dNyNGaV
oV Béomion vopov katd tov omoio opiletor dt1 | {on a&iler per se kot 6 cupfi-
Baletar n avoyvdpilon SKaIdUATOG TOL TPOSHTOL va. un yevvn et pe v ala tov
avBpomov. Avtifeta pe avtd, vrootnpiletal 6TL T0 TPOCOTO O UTOPEL VO, VITO-
TaooeTon o o vrepPatikny agio Tov aVOPOTIVOL YEVOLG OVTE VO KUPMVETOL TO
OTOHIKO dKaimpa Vo KOTAPELYEL 6T Atkalocbvn yio TpoPAnue vyeiog mov mwba-
vév dvokoredel T {on tov. Tap’ dha awtd, Sl0QAIVETOL TOE Lo TETOLOL EI00VG
dtodtkacio 0dnyel oTov £1EPOKNOOPIGHO TOL AVOPMOTIVOL €160VG KOl AVATOPEVKTO
otov vroPipacpud g avlpdmivng aSlompénelog, aeod KoTapysital 1 apyn ™G
SLPOPETIKOTNTAG KOt dNUIOVPYoVVTOL LYW TPOTLTO. XAPOKTNPIGTIKY ivol 1 Tepi-
TTOON TG Xvotoong 932 tov cuppoviiov g Evpoanng, oty omola avapépetan
0TL OT®G 0 avBpwmog £xel dikaimpa otn {on kot v avlpodmvn a&lompénela 16t
éxel dikoimpa Kot 68 QUETAPANTA KAPOVOLULKE YOPOKTIPLOTIKA.

A&Earg Khawdna: AvOpomivn aélompéncia, £pgvva, Yovidiopa, KANPovouUKeS acté-
VELEC, EVYOVIKN

Research and Human Rights
— Surrogacy and Interference in Human Genome
The development of Biotechnology and Life sciences has led to a confrontation
between the effort for research and human dignity. According to Article 16 (1) of the
Convention the protection of freedom is unconditional. However, it seems that it
cannot exist contrary to human dignity. This is also reflected on Article 25 (3) of the
Convention, in which the abuse of rights is prohibited. Nevertheless, issues have been
raised about biotechnological practices, which are aimed not only at treatment but also
at research. Genetic technology refers to methods that make possible the interference in
the gene's structure found in the cell's nucleus. The body of all this information is the
individual's genome (Kriari-Katrani, 1994). During in vitro fertilization — procedures,
either on the natural mother, or on the surrogate, more than one egg is fertilized, to
avoid any inconvenience and health problems that could be caused by the excessive
genetic material intake. It is observed that doctors take the initiative to choose the
finest eggs from the surplus fertilized for implantation through pre-implantation
control. By mapping the genome, it is now possible to diagnose hereditary diseases and
abnormalities that humans might develop after their birth and during their lifetime
(Kriari-Katrani, 1994).

Such technigues and investigations lead not only to some negative eugenics by
the fetus' exclusion due to an abnormality, but also to positive ones because perfect
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humans are chosen for implantation. Law, therefore, faces life as damage. The
individual ought to create ideal patterns in a world where diversity will disappear,
while children will become objects that will serve different parenting needs. This is
an early stage process and aims to protect parents from giving birth to "defective"
children. Nevertheless, this attitude transforms the child into a means of personal,
selfish needs and it is treated as an unworthy life. It is worth noting that doctors
bear civil liability if the child is born with a genetic disorder (Papachristou, 2007,
p18). Such cases have led to the enactment of a law’ that states that life is worth
per se and the recognition of the individual's right not to be born with the value of
individual is incompatible. On the other hand, it is argued that neither the indivi-
dual may submit to a transcendent value of the human genus, nor can the indivi-
dual’s right to resort to Justice for a health problem that makes his life difficult be
annulled. Nevertheless, it appears that such a process leads to the hetero-definition
of the human species and inevitably to the abasement of human dignity, since the
principle of dissimilarity is abolished, and healthy patterns are created.

Another purpose that such methods can serve is to select a donor with histo-
compatibility in cases where the child needs a graft to treat the disease. Therefore,
through artificial fertilization, the birth of the new child will save the life of its
sibling. In such cases, more ova are fertilized and one that has identical genetic
material to the child's sibling is selected to be born (Simeonidou-Kastanidou, 2002,
p.1053). In such a case, the child saves the sibling's life. However, there are obje-
ctions because there is no real will on the part of the parents to give birth to a child,
while it is used to save another life without being treated as an integrated person,
but it exists because of another person’s life. On the other hand, more importance is
attached to the result because the child saves another person and this act cannot
dispense the gift of life that is given to them and their human dignity is not affe-
cted. Even so, what could cause problems would be the creation of surplus embry-
o0s, which weren't helpful or were donated, and legally are considered non-existent.
This is also the reason why embryos can be used for research either to treat the
fetus or the advancement of medical science. The law that governs these biote-
chnological developments is the Council of Europe Convention on Human Rights
and Biomedicine, which sets out the inconsistency of the parties to determine the
starting point of human life and the protection of human dignity. The Convention
accepts the research in embryos on condition that their protection is ensured and
prohibits the creation of embryos for research purposes. However, we should
clarify whether surplus embryos are considered to be inferior because their creation
is prohibited for research purposes. We ought to mention that an attempt has been
made to recognize human value in the embryos even though they are potential
human beings®. Embryo research is permitted in many European countries for the

' L. 2002 - 303 article. 11
2 It is noteworthy that Professor of Genetics, Jerom Lejeune, who found out the chromo-
somal origin of DOWN syndrome, has stated that the study of genetic diseases does not
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first 14 days after fertilization. This, however, does not remove any moral and legal
concerns that could arise. An embryo, even if it is created for research purposes,
continues to be used as a means of achieving goals that are foreign to it and the
respect for its human value. The legislator, by analyzing Article 18 (1) of the Con-
vention, stipulates that embryo research is conducted with the term of "adequate
protection” but it does not protect human dignity, because it has already been
affected since it has been submitted to programs for research and experimentation.
Protection here is interpreted as an insurance that embryos are kept in such a
condition that these can be used for reproductive purposes at some point (Vidalis,
2003). Genetic research is considered as a basic research because its aim is to
enrich the knowledge of human' s biological constitution. However, if these results
are applied for treatment, then it is applied research. Genetic material should only
be used for childbearing. Any other use is disputed, even if it is for therapeutic
purposes (e.g. stem cells) or the evolution of science. It is about human dignity,
which cannot subsist on human life or health. It is worth noting at this point that
the Convention stipulates applied research to treat fetus protection, even if the
fertilized egg is not recognized as a living being and a carrier of human dignity. We
understand that a doctor's or researcher's obligations do not diminish before the
embryo treatment, otherwise, we would have an impairment in free reproduction
and family creation of the individual who is interested in protecting the health of
the fetus (Vidalis, 2003).

The interference in the human genome for diagnostic and therapeutic purposes
is permitted by Article 13 of the Convention, on condition that it is not intended to
modify the descendant’s genome. If, indeed, this surgery is successful, then many
patients will be relieved. However, these methods are at an early stage, and there is
certainly the risk of transforming the genome with consequences on humans.
Moreover, we ought to know that such experiments can cause irreparable damage
to the fetus. On the other hand, the invasion of genetic identity is unacceptable as it
is an essential element of human dignity. Typical is the case of Recommendation
932 of the Council of Europe, which states that as a person has the right to life
and human dignity, so has he the right to unchangeable hereditary features (Kriari-
Katrani, 1994). It is about a serious matter for which it is necessary to punish both
the deceit to modify the human genome and the doctor's negligence, which affects
the fetus' dignity and health. Human interests prevail not only over the com-
monweal, but also science. Nevertheless, the independent protection of human
dignity is disputed by Criminal Law. Human dignity is recognized as an autono-
mous and universal value, which means that the acquiescence of any individual to
his dignity does not entail the non-existence of such infestation of dignity as it is an
individual's legitimate good. We, therefore, conclude that the process of establi-

require experimentation on embryos from which is not expected help. This experiment aims
at improving the technique of in vitro fertilization, testing new drugs and exercising
eugenics.
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shing legal goods provides relative protection, while human dignity is the one that
leads to its absolute respect even if compared to the legitimate good of life (Kon-
stantinidis, 1987). Thus, human dignity is not a legal good in the technical sense of
the term in Criminal Law, and its independent criminal protection is not allowed
(Manoledakis, 1995). The Constitution does not treat human value as a funda-
mental right but as a basic principle that governs the Law (Konstantinidis, 1987).
Nevertheless, German theory argues that since the Constitution protects human
value, the legislator is obliged to intervene.

The problem in the case of assisted reproduction by a surrogate mother is the
excessive commitment of her free will. In fact, this is justified because the social
mother is constantly worried about her pregnancy either for her development or her
fetus' health. However, if the commitment of the mother's freedom is excessive,
then there is a question of nullity of the agreement and the court does not grant it.
The surrogate mother may have an artificial pregnancy interruption, especially
during the first trimester of pregnancy if her life, or her health, are at risk.
However, if the grounds that they revoke are not be proved to be serious, then there
is a question of liability on the part of the carrier®. According to the law, an unmar-
ried or unaccompanied man cannot act upon artificial reproduction procedures,
because this process exists due to pathological conditions, and the male's inability
to be pregnant is due to the nature of his sex. In the case of surrogate mothers, the
freedom in reproduction is limited. By the agreements between the pregnant
mother and the social mother, it is assigned to the surrogate mother to fertilize the
fetus and to give it to the woman who is interested in the child by either fertilizing
her own egg or by giving birth to an already fertilized egg. However, the following
legal and ethical issues emerge in specific cases: The first concerns whether the
forceful of the gradual development of the fetus and its transformation into a
human being justifies the imposition of conditions for its protection which are
imposed on the lifestyle of the surrogate mother during the pregnancy and affect
the core of self-determination (Vidalis, 2003 and Papachristou, 2003). The second
concerns the right of the mother to artificial -pregnancy interruption. It is difficult
to answer these questions, as these are issues that are encountered in cases of
application of the trilateral action of constitutional rights. The example of surrogate
mothers concerns us even more because these are private agreements with quite
significant implications for fundamental rights, such as personality development,
free movement and freedom of labor. We ought to consider that the surrogate
mother chooses with her own free will an agreement with particularly important
legal consequences on her way of life (Méaveong, 1982). Such an exploitation of the
surrogate mother, with the imposition of restrictive conditions, stems from
importunate needs either economic or emotional (the carrier has in some way a
relationship with the “social” mother to whom she will give the child), which leads
her to accept the shrinkage of her private autonomy. Therefore, something like this

3 Article 335 C.L.
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proves that the agreement is not usually accepted with the free will of the surrogate
mother, but it is easy to see when the terms of such an agreement lead to exploit-
tation (Werheimer, 1992, p.212). It is worth noting that the private agreements of
the mothers with the couple are concluded before the start of pregnancy and that is
why the conditions that can be included are only those who are limited to a mini-
mum of precautions. These precautions are recommended by medical science as a
sine qua non condition for the smooth development of the fetus. Otherwise, should
complications during the pregnancy be predicted medically, stricter conditions are
guaranteed. However, any interference and personal or subjective estimation of the
social, "ordering” mother should be considered immaterial even if she imposed
herself on corresponding strict limitations in case she was pregnant. Such an action
would impose the personal perceptions of the “ordering individual” on the mother
and at the same time her special personality would be sidelined and would be tu-
rned into an object of exploitation, by prejudicing her human value and violating
the ordinance 2 (1) of the Constitution.

On the other hand, the second question that it is necessary to be answered is
whether the surrogate mother can still maintain her right to artificial pregnancy
interruption. It is noteworthy that this woman's right is closely related to the part of
self-definition, because if she is denied the opportunity to exert it, she loses the
control of her biological functions, she turns into a "means™ for the pursuit of a
goal and we treat her in an incompatible way with the human value. Something like
this gives her the free will not to waive the right to an artificially interrupted pre-
gnancy regardless of the private agreement providences.

However, we ought to keep in mind that the Greek legislator sought to make
any adjustments to the method of the loaned uterus and to regard it as a permitted
method with the basic aim of the child's commonweal to be born. Moreover, it is
remarkable that children can be born and in breach of it by the method of surrogacy
either it is legally accepted or not. It is worth noting that the whole issue of surro-
gate motherhood is positively regarded, and the acceptance of this method is pre-
ferable in countries such as England, the Netherlands, Israel, Hungary and some
States of the United States. Surrogacy is accepted under strict conditions, which
will abrogate immorality, by regulating the issue of establishing the kinship with
the woman who desires the child (article 1464 Civil Code - the principle of socio-
emotional kinship).

In conclution, genetic research is considered as a basic research because its aim
is to enrich the knowledge of human's biological constitution. Genetic material
should be used for childbearing and any other use is disputed. It is about human
dignity, which cannot subsist on human life or health. Human dignity is recognized
as an autonomous and universal value and not a legal good in the technical sense of
the term in Criminal Law.
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