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Judicial Assessment of Medical Negligence Liability in Greek Case Law:

Empirical and Jurisprudence Analysis of 320 Decisions!

Athanasia Kampra?, Athanassios Vozikis®

Abstract

The present research study analyse the texts of decisions from 320 court cases and empirical descriptions
relating to medical negligence, the physician’s specialty, the type of hospital, the consequence of the harm,
the criteria for awarding compensation and (where mentioned) the monetary amount. The purpose is to
assess the cases through a mainly legal approach combining qualitative Jurisprudence analysis and
quantitative mapping. Our research findings shows that: medical negligence in Greek case law remains a
strictly individualised concept; death and permanent disability cases dominate our sample cases and require
enhanced scrutiny of causation; obstetric and surgical cases constitute the core of the Jurisprudence material;
the compensation amounts cannot be interpreted without distinguishing between costs, non-pecuniary
damage, mental anguish and full pecuniary restoration. As a conclusion, the final Jurisprudence picture of
our analysis is balanced: The legal order decisively protects the patient’s life, health and personality, without
making the physician objectively liable for every adverse outcome. Liability is established where there is
breach of duty, evidentiary sufficiency and causal connection. This tripartite structure constitutes the core
of the judicial assessment of medical negligence. Finally, we make recommendations for the development
of legal standards for improving the reasoning of judicial decisions in medical negligence that must focus
on the fundamental points arising from our analysis’ main findings.
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Introduction

It 1s a fact that adverse events and medical errors occurring in healthcare systems constitute, for
several years now, one of the major causes of iatrogenic harm, permanent disability, and death
worldwide, while at the same time imposing a significant economic burden that is passed on to society
as a whole (Bovbjerg & Raymond, 2003; Mello, 2002; QulC, 2000; Vozikis & Riga, 2012). Experts
recognize that the issue of assuring patient safety is inextricably linked to the delivery of quality in
the health care sector. Therefore, the occurrence of medical errors and adverse events that could
otherwise have been prevented demonstrates a “shortfall” in the healthcare system’s ability to provide

quality healthcare services to citizens.

Many researchers argue that such incidents of iatrogenic harm are primarily linked to the existing

weaknesses, omissions, and dysfunctions of the healthcare system itself (Vozikis et al., 2016). Efforts
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to identify and analyze these incidents can greatly contribute to understanding the shortcomings of
the healthcare system, developing policies and strategies, and implementing interventions to reduce
incidents of physical harm. Creating knowledge about medical errors and adverse events experienced
by patients during their interactions with the Greek healthcare system is a reliable means of improving
the quality of healthcare services provided to citizens, safeguarding patient safety, and curbing

healthcare costs (Thomas & Petersen, 2003).

Medical negligence constitutes one of the most demanding fields of contemporary civil,
administrative and criminal liability also. The difficulty is not exhausted by the technical complexity
of the medical act. It extends primarily to the need for the forensic translation of a scientific event
into a legal judgment: what conduct the average prudent physician of the relevant specialty ought to
have displayed, which precise duty was breached, what harm occurred and whether that harm stands

in an adequate causal relationship with the act or omission (Devine et al., 2001).

The material of the present study derives from the examination of the text of the decisions and
processed descriptions from 320 court decisions relating to medical negligence. The database created
exclusively for their recording and analysis contains decision titles, summaries, conclusions, fields
for the physician’s specialty, the type of hospital, the consequence of negligence, the type of
intervention, the sex or status of the injured person and the amounts awarded or mentioned. Therefore,

the study is not an abstract treatise, but a Jurisprudence study based on a specific body of decisions.

The basic position supported, as well as the main research questions, concern the fact that Greek case
law moves along three axes. First, it requires an individualised determination of the standard of care.
Second, it rejects liability based on the mere adverse outcome, requiring a causal link. Third, in
serious harms, particularly in death or permanent disability, it intensifies scrutiny of the reasoning,

the expert report and the documentation of judicial conviction.

The civil liability of the physician is founded, in principle, on the unlawful and culpable infringement
of the patient’s legally protected interests. The legal order does not require a therapeutic result as a
guaranteed outcome. It does, however, require compliance with the rules of medical science,
experience, care and ethics. Negligence is assessed by an objectified measure: not only based on the
subjective abilities of the specific physician but based on the standard of the prudent physician of the

same specialty under the same or analogous circumstances.

In the field of administrative liability, when a public hospital is involved, the assessment concerns

the unlawful act or omission of organs of the State or of a public-law legal entity. Liability is not
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exhausted by individual errors. It may concern organisational inadequacy, delay, lack of on-call duty,

deficient coordination, inadequate monitoring or omission of diagnostic testing.

At the criminal-law level, the decisions in the sample mainly highlight negligence as the basis of
homicide or bodily harm. The criminal-law assessment requires specific reference to the duty of care,
the foreseeability and avoidability of the result, as well as to the causal link. A criminal conviction
cannot be based on a general finding that “there was a medical error” but must describe which action

was omitted and how the omission is connected with the result.

Methodology and Limits of the Material

The present research study uses the texts of awards decisions from 320 court decisions and processed

descriptions relating to medical negligence.

The decisions were acquired/listed from the Database of legal documents SOLON,? using the
keywords (in Greek): “medical error” OR “medical malpractice” OR “medical negligence” resulting
in 320 cases. The processed descriptions of the decisions was carried out by classifying the decisions
on the following levels: Patient sex, Age of Patients, Physician Specialty, Healthcare Provider Legal
Status, Consequence of Negligence and mentioned Awarded Amount. The classification is
interpretative, because the fields of the database we created from the cases are mainly descriptive and
not always standardised. The category “not mentioned” does not mean absence of the element in the
full judicial decision, but absence of a clear reference in the specific extracted field. Additionally, we

classified the court decisions, per Decision Year, Degree of jurisdiction and Court Type.

The study follows a mixed method. Quantitative reading is used to map trends: i.0. which specialties
appear most frequently, in which providers cases are concentrated, which consequences are recorded
and what are the awarded amounts. The qualitative reading examines the legal assumptions per
decision or group of decisions: duty of care, consent, information, causal link, expert report, non-

pecuniary damage and specific reasoning.

Distribution of Cases per Year, Court Degree and Court Type

The 320 cases cover an extensive period from 1993 to 2024, with most decisions coming from the

last 15 years. In Figure 1 the distribution of Decisions per Year is presented:

3 See www.solonnomologia.gr
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The 320 cases are acquired from all the Court degrees (Court of First Instance, Court of Appeal or
Supreme Court), with the vast majority of decisions coming from the Supreme Courts (Symvoulio tis

Epikrateias or Areios Pagos). In Figure 2 the distribution of Decisions per Court Degree is presented:

Figure 2: Decisions per Court Degree

40; 13%

W Court of Appeal
62; 19%
B Court of First Instance

B Supreme Court
218; 68%

The cases involve all the Court Types (Civil Court, Administrative Court and Criminal Court), with
the many decisions coming from Civil Courts. In Figure 3 the distribution of Decisions per Court

Type is presented:
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Figure 2: Decisions per Court Type
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Study Findings
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The analysis of the decisions found that mostly men are suffering from medical errors and the mean

age refers to rather mid-aged patients. In Table I the Sex and Age distribution of Patients is presented:

Table 1: Sex and Age Distribution of Patients

Patient Sex % of Cases Mean Age (years)
Male 65% 45
Female 35% 38

The body of 320 decisions shows a clear concentration in obstetric/gynaecological and surgical cases.

This picture is clinically and legally expected: these categories are often associated with invasive acts,

high risk, the need for immediate decision-making and easier documentation of a harmful outcome.

In Table 2 the mentioned Physician Specialty distribution in the cases is presented:

Table 2: Physician Specialty distribution

Physician Specialty % of Cases
Obstetrician-Gynaecologist 35%
Surgeon 25%
Orthopaedic Surgeon 15%
Anaesthesiologist 10%
Dentist 8%

vol. 7 | no. 1 | June 2026
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Cardiologist 7%
Neurosurgeon 6%
Paediatrician 5%
Other specialties 9%

Note: The percentage might not sum up to 100, because in many cases there are more than one

Physician Specialty mentioned

As regards the type of provider, public hospitals appear more frequently than private clinics, while a
significant proportion of decisions does not allow safe classification. The distinction has legal
consequences: in public hospitals, issues of administrative liability, organisational fault and liability
of public-law legal entities arise, whereas in the private sector the discussion shifts more strongly to
the contractual or tortious liability of the physician and the clinic. In Table 3 the distribution by Type
of Hospital (where clearly identified) is presented:

Table 3: Distribution of Decisions by Type of Hospital

Type of Hospital % of Cases
Public 60%
Private 40%

Regarding the monetary amounts awarded, some cases don’t include a numerical reference in euros,
for various reasons (i.0. refer to Criminal Court decisions). This observation is essential: absence of
an amount does not equate to absence of compensation in every missing case, but to absence of
standardized identification or clear reference in these cases. In Table 4 the mean Compensation

awarded (where clearly identified) by Physician Specialty is presented:

Table 4: Mean Compensation Awarded by Physician Specialty

Physician Specialty Mean Compensation (€)
Obstetrician-Gynaecologist 120.000
Surgeon 80.000
Orthopaedic Surgeon 50.000
Dentist 13.000
Anaesthesiologist 30.000

The statistical picture of the expressly mentioned amounts presents great variation: from small

amounts of court costs to high awards exceeding hundreds of thousands of euros. The variation should
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not be misinterpreted as inconsistency. On the contrary, it reflects the differentiation between
criminal-law costs, non-pecuniary damage, mental anguish, compensation for pecuniary loss and
long-term care needs. A thorough reading of the type of claim and of the harm compensated is

therefore required.

The consequence of negligence is critical for the amount of compensation and for the intensity of
judicial scrutiny. In our sample of cases, the frequency of those of death predominate, followed by

cases of permanent disability or severe harm:

e Death: 70%
e Permanent Disability: 20%

e Non-pecuniary Damage: 10%

The distinction/distribution of the amount of awarded compensation is decisive for the interpretation

of the amounts.

In death cases, the court requires enhanced reasoning as to the probability of prevention. The question
is legal and evidentiary: whether the appropriate medical act would have had, according to the
teachings of science, a substantial possibility of prevention or of substantially reducing the risk. This
approach protects the patient without turning the physician into a guarantor of successful treatment.
In death cases, the Jurisprudence emphasis shifts to the mental anguish of relatives and to the causal

connection between the omission and the loss of life.

Non-pecuniary damage concerns the personal suffering, pain and infringement of the health and
personality of the injured person. Pecuniary loss concerns expenses, loss of income, need for care,

special therapies and future benefits.

In cases of simple or temporary bodily harm, the amount awarded usually appears lower, unless there

are special circumstances involving injury to personality or prolonged suffering.

In permanent disability cases, the pecuniary dimension may exceed non-pecuniary damage.
Compensation here is not punishment of the physician, but a mechanism of restoration, insofar as
possible. In these cases, compensation acquires a prospective character: not only the harm that
occurred is assessed, but also the continuing need for support, rehabilitation, special education or

accompaniment.
Criteria for Determining Compensation

The empirical and Jurisprudence study of the cases shows that courts take into account: the severity

of the harm, the permanence of the consequences, the age of the injured person, the intensity of pain,
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the need for future care, loss of income, hospitalisation expenses, the family relationship in the event
of death and the degree of fault. The award is not a mechanical arithmetical act. It is a judicial

balancing, which must remain within the limits of proportionality and reasonable satisfaction.

The severity of the harm constitutes the first and most visible criterion of judicial balancing. In death
decisions, the court’s assessment starts from the absolute value of human life but does not end in a
mathematical equivalent. In cases of permanent disability, the balancing is even more complex,

because the harm is not completed in a single event but extends into the future.

The Jurisprudence Analysis of the cases shows that the degree of fault does not always operate in the
same way. In civil claims, compensation for pecuniary loss is primarily aimed at restoration and not
punishment. However, in non-pecuniary damage and mental anguish, the intensity of the deviation

from the standard of care may influence the judicial assessment of reasonable satisfaction.

Medical negligence is rarely proved directly. Usually, a combination of medical files, testimonies,
expert reports, guidelines and temporal sequence is required. The court does not substitute the
physician but must assess whether the scientific judgment submitted to it is complete, coherent and

responsive to the legal question.

The expert report has a dual function. First, it clarifies the medical rule. Second, it enables the
assessment of causation. When the expert report is deficient, contradictory or does not answer the

critical questions, the

The requirement of specific reasoning acquires particular intensity in cassation decisions. Reference
to “medical negligence” or “deficient treatment” s not sufficient. The decision must state which act
or omission is attributed, which standard of care was breached, what the harm was, which evidentiary

means were taken into account and how the causal link is established.

The empirical study of the decisions shows that cassation often does not concern the substantive
assessment of the medical act, but the completeness of the reasoning. This is doctrinally correct. The
judge reviews whether the decision has the necessary logical and legal foundation to become

reviewable.
Synthesis of Empirical and Legal Conclusions and Proposals for Improvement

Five basic conclusions emerge from the analysis of the 320 cases:

First, medical negligence in Greek case law remains a strictly individualised concept: the court seeks
a specific deviation from a standard of care. Second, death and permanent disability cases dominate

our sample cases and require enhanced scrutiny of causation. 7hird, obstetric and surgical cases
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constitute the core of the Jurisprudence material, because of the intensity of risk and evidentiary
difficulties. Fourth, the expert reports is not always tell the whole truth but do not uncritically bind
the court. Fifth, compensation amounts cannot be interpreted without distinguishing between costs,

non-pecuniary damage, mental anguish and full pecuniary restoration.

The final Jurisprudence picture is balanced. The legal order decisively protects the patient’s life,
health and personality, without making the physician objectively liable for every adverse outcome.
Liability is established where there is breach of duty, evidentiary sufficiency and causal connection.

This tripartite structure constitutes the core of the judicial assessment of medical negligence.

The empirical picture and the doctrinal analysis converge. The most frequent categories of the sample
are those in which risk is high, time pressure intense and proof complex. Surgery and obstetrics are
not merely numerically dominant. They are the categories in which the basic problems of medical
liability are condensed: information, technical performance, monitoring, timely reaction, expert

report and causal link.

The distinction between public and private provider shows that liability also has an organisational
dimension. The court examines not only the person of the physician, but also the environment within
which the medical act was performed. The distinction of consequences shows that the gravity of the
harm affects not only the amount but also the intensity of scrutiny. The more serious the result, the

greater the need for full, persuasive and specific reasoning.

The development of legal standards for improving the reasoning of judicial decisions in medical
negligence must focus on the following fundamental points, as arising from the analysis of the court

decisions (Teichman & Zamir, 2021):

e Strict and clear reasoning of the causal relationship; Decisions such as Areios Pagos
1269/2013, Areios Pagos 1419/2016 and Areios Pagos 1380/2019 underline the need for
detailed and unimpeachable reasoning of the connection between negligence and the harmful
outcome; It is proposed that an obligation be established for a full description of the facts, the
medical acts and omissions, as well as of the scientific documentation supporting the cause-
effect relationship; Lack of clear reasoning leads to annulment of decisions or repetition of
trials, a fact that undermines justice and the effectiveness of the judicial process.

e Determination of objective criteria for negligence; Legal standards must clearly distinguish
between conscious and unconscious negligence, e.g. Areios Pagos 1220/2008 and Areios
Pagos 45/2013, defining precisely the elements constituting each type; Clear formulation of

negligence criteria facilitates judicial assessment and reduces contradictory reasoning.
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e Strengthening documentation based on medical opinions; The standards must require explicit
and critical assessment of medical opinions, as noted in decisions such as Areios Pagos
1419/2016 and Council of State 2376/2017; Insufficient assessment or omission of reference
to opinions leads to ambiguities and doubts about the validity of the decision.

e Determination of criteria for the amount of compensation; The principle of proportionality
must be incorporated into legal standards determining the criteria for setting compensation,
e.g. Areios Pagos 823/2024 and Council of State 1140/2017; The criteria must take into
account the severity of the harm, the economic and social situation of the parties, as well as
the degree of fault, ensuring fair and reasonable compensation.

e Separation of the liability of physicians and legal persons; The standards must clarify the
liability of individual physicians as opposed to hospitals/clinics, especially regarding the
employment relationship and the concept of vicarious liability/protection, e.g. Court of
Common Pleas of Kos 824/2011 and Council of State 1140/2017; The clear distinction
prevents legal ambiguities and facilitates the application of justice.

¢ Emphasis on transparency and on the full recording of medical acts; The obligation of full and
accurate recording of medical acts and omissions, as well as their proper documentation, must
be incorporated into the standards; Full recording strengthens the reliability of evidentiary
material and supports the reasoning of judicial decisions.

e Strengthening procedures to avoid ambiguity; It is proposed that procedures be established by
ensuring that courts do not accept decisions with contradictory or inadequate reasoning; The
possibility of re-examination or cassation of decisions must be provided when such
weaknesses are identified, e.g. Areios Pagos 1269/2013 and Areios Pagos 1419/2016.

e Training of judges and medical experts; Improving reasoning requires training of judges and
medical experts in the legal and medical criteria of medical negligence; This training will
contribute to the correct and consistent application of standards and to the avoidance of

ambiguity and contradictions.

The adoption of the above legal standards will strengthen the quality and transparency of judicial
decisions, reduce uncertainty and judicial disputes, and ensure the fair and effective administration
of justice in the field of medical negligence (Bovbjerg & Raymond, 2003).
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